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Court of Appeals of the District of Columbia 


Norman W. Daly, Appellant, 
vs. 

Louis Sacks. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 70751. 

Norman W. Daly, Plaintiff, 
vs. 

Louis Sacks, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the time hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Declaration. 

Filed October 19, 1925. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 70751. 

Norman W. Daly, Plaintiff, 
vs. 

Louis Sacks, Defendant. 

First Count. 

The plaintiff, Normal W. Daly, sues the defendant, Louis 
Sacks, 

To recover that certain piece or parcel of land, situated 
in the Citv of Washington, District of Columbia, being part 
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NORMAN W. DALY VS. LOUIS SACKS. 


of original Lot numbered One (1) in Square numbered 
Nine hundred eighty-three (983), which said piece or par¬ 
cel of land is particularly described by metes and bounds 
as follows: Beginning for the same on the southern bound¬ 
ary line of said Lot at a point on Maryland Avenue, North¬ 
east, fourteen and forty-six hundredths (14.46) feet north¬ 
eastward from the point of intersection of said Maryland 
Avenue, Northeast, with north F Street, and running thence 
North sixty (60) feet; thence Plast three (3) feet; thence 
South to said Maryland Avenue; and thence southwest- 
wardly along said Maryland Avenue to the point of be¬ 
ginning, to all of which aforesaid described piece or parcel 
of land the plaintiff claims title in fee simple; and of which 
said piece or parcel of land the plaintiff was the owner and 
was heretofore lawfully possessed, on, to wit the 21st day 
of February, 1921; and at the time last aforesaid while 
the plaintiff was owner and in lawful possession as afore¬ 
said, the defendant entered wrongfully into possession of 


the said real estate and from the time last aforesaid the 


defendant has wrongfully withheld, and does now 
2 wrongfully withhold, the possession thereof from 
the plaintiff, and the defendant does now wrongfully 
detain such possession from the plaintiff. 

And the plaintiff brings this suit and claims of and from 
the defendant the possession of the said piece or parcel of 
land, with the appurtenances thereunto belonging, besides 
the costs of this suit. 


Second Count. 


And the plaintiff, Norman W. Daly, further sues the de¬ 
fendant, Louis Sacks, for money payable by the defendant 
to the plaintiff as mesne profits received by the defendant 
and as damages for waste and injury committed by the . 
defendant, arising from the use by the defendant, of that 
certain piece or parcel of land, situated in the City of 
Washington, District of Columbia, being part of original 
Lot Numbered One (1) in Square numbered Nine hundred 
eighty-three (983), which said piece or parcel of land is 
particularly described by metes and bounds as follows: 
Beginning for the same on the southern boundary line of 
said Lot at a point on Maryland Avenue, Northeast, four¬ 
teen and forty-six hundredths (14.46) feet northeast- 
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ward from the point of intersection of said Maryland Ave¬ 
nue, Northeast, with north F Street, and running thence 
North sixty (60) feet; thence East three (3) feet; thence 
South to said Maryland Avenue; and thence southwest- 
wardly along said Maryland Avenue to the point of begin¬ 
ning, for that heretofore, on, to wit*, the 21st day of 
February, 1921, the plaintiff then being in lawful posses¬ 
sion of the said piece or parcel of land, the defendant 
wrongfully ejected him therefrom and has since, from the 
date aforesaid hitherto, remained and continued in pos¬ 
session of the said land, to the exclusion of the plaintiff and 
is still in possession thereof, and the defendant has wrong¬ 
fully detained and still wrongfully detains the pos- 
3 session of said real estate from the plaintiff and the 
defendant has wrongfully used and occupied and 
still wrongfully uses and occupies said real estate; and the 
defendant has wrongfully taken and received and still 
wrongfully takes and receives all the rents, issues and prof¬ 
its, from the time last aforesaid arising and accruing from 
said real estate, which said rents, issues and profits have 
amounted during the period aforesaid to the sum of One 
Thousand Dollars ($1,000.00); and the said defendant has 
committed waste on the said property of the plaintiff, and 
injury and damage to the said premises and property of 
the plaintiff adjacent thereto, to the damage of the plain¬ 
tiff in the sum of Three Thousand Dollars ($3,000.00). 

And the plaintiff brings this suit and claims of and from 
the defendant on account thereof the sum of Four Thou¬ 
sand Dollars ($4,000.00), with interest on Three Thousand 
Dollars thereof from the 21st day of February, 1921, be¬ 
sides the costs of this suit. 

Third Count. 

The plaintiff, Norman W. Daly, sues the defendant, Louis 
Sacks for that, whereas heretofore on, to wit, the twenty- 
first day of February, 1921, the plaintiff was, and he still 
is, the owner in fee simple of a certain piece or parcel of 
land situated and being in the City of Washington, District, 
of Columbia, the said piece or parcel of land being a part 
of original Lot numbered One (1) in Square numbered 
Nine hundred eighty-three (983), the said piece or parcel 


4 


NORMAN W. DALY VS. LOUIS SACKS. 


of land being particularly described by metes and bounds 
as follows: 

Beginning for the same at the point of intersection of 
north F Street with Maryland Avenue, Northeast, and 
running thence northeasterly along said Maryland 
4 Avenue eighteen (18) feet; thence due North sixty 
(GO) feet; thence due West to the easterly line of the 
land conveyed to Connor by deed recorded in Liber N. 0. T. 
62 at folio 441, et seq., one of the Land Records of the Dis¬ 
trict of Columbia; and thence along said easterly line in a 
southeasterly direction to the point of beginning; said 
piece or parcel of land being improved by a frame dwelling 
house, known as Number 1128 Maryland Avenue, North¬ 
east, Washington, D. C.; and 
Whereas on, to wit, the said 21st day of February, 1021, 
the plaintiff was in peaceful possession and occupation of 
the said land and dwelling house thereon, and the plain¬ 
tiff and his predecessors in title had been in peaceful and 
undisputed possession of said house and land for over 
fifty years prior thereto; and along and marking the east¬ 
ern boundary line of said land there was on the date afore¬ 


said, and for over fifty years prior thereto had been, a 
fence, a short distance of which original fence had been 
replaced about thirty (.*>()) years ago by the west wall of 
a wooden shed built on the lot adjoining the plaintiff's 
property on the east side thereof, the line of the said shed 
wall being identical with the line of the said fence and main¬ 
taining the original eastern boundary of the plaintiff’s 
property as above described; within the enclosure of which 
fence and between it and the said house of the plaintiff 
in which he and his family lived, there was a private alley- 
way which was the only means of ingress to and egress 
from the rear of said dwelling, there being no other alley 
public or private, or other passageway leading to the street 
from the back of said house and lot of the plaintiff; the said 
private alley-way of the plaintiff had been used by the 
plaintiff and his family and predecessors in title continu¬ 
ously for over fifty (50) years prior to, to wit, said twenty- 
first day of February, 1021, for the purpose of going 
5 to and from the back of said lot and house, the only 
other entrance to said house being through the one 
front door thereof, and the said alley-way was necessary 
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to the proper use and enjoyment of said property; the 
said alley-way was wholly on the land of the plaintiff and 
was owned by the plaintiff and used as aforesaid continu¬ 
ously and exclusively by the plaintiff and the family of the 
plaintiff and his predecessors in title for his and their 
sole use, and was used by no one else except with the per¬ 
mission of and for the purposes and benefit of the plain¬ 
tiff and his predecessors in title; the said alley-way was 
entirely enclosed on its eastern side by the above-men¬ 
tioned fence and shed which formed the eastern boundary 
of plaintiff's property; and on, to wit, said 21st day of Feb¬ 
ruary, 1921, the plaintiff was the owner as aforesaid and 
was in lawful and peaceful possession as aforesaid of the 
said real estate and premises above described and was the 
owner and was in full undisputed possession, occupation and 
use of the said land and alley-way as aforesaid; but, notwith¬ 
standing the ownership and possession as aforesaid of said 
above-described premises and land by the plaintiff, and dis¬ 
regarding said peaceful and lawful possession, occupation 
and use thereof as aforesaid by the plaintiff, the defendant, 
on, to wit, said twenty-first day of February, 1921, without 
the consent of the plaintiff, did unlawfully cause said fence 
to be torn down and removed and did forcibly tear down 
and remove said fence and did wrongfully come upon the 
plaintiff’s said property and did wrongfully take posses¬ 
sion of the said land and alley-way and did wrongfully 
exclude the plaintiff therefrom and did wrongfully excavate 
and cause to be excavated the said land and did wrongfully 
erect and cause to be erected thereon a building, and 
0 the defendant did wrongfully dispossess the plaintiff 
of the said portion of the plaintiff’s property, to wit, 
that portion of the land hereinabove described by metes 
and bounds consisting of a piece or parcel of iand fronting 
five (5) feet, more or less, on said Maryland Avenue, North¬ 
east, and running back therefrom the same width to a 
depth of sixty ((>0) feet, lying immediately West of said 
eastern boundary line fence, the same being all the land 
lving between the said eastern boundarv line fence and the 
line of the east wall of the plaintiff’s said house for the full 
depth of sixty (60) feet; 

And the defendant, since, to wit. said twenty-first day 
of February, 1921, has wrongfully withheld and still wrong- 
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fully withholds from the plaintiff the possession of the 
said above-described piece or parcel of land, and the 
defendant, since, to wit, said date last aforesaid has wrong¬ 
fully detained and still wrongfully detains from the plain¬ 
tiff the possession of the said piece or parcel of land, and 
the defendant, since, to wit, said date last aforesaid has 
wrongfully exercised and still wrongfully exercises acts 
of ownership upon the said piece or parcel of land belong¬ 
ing to plaintiff; 

And the plaintiff brings this suit to recover of and from 
the defendant the said piece or parcel of land, and the 
plaintiff claims of and from the defendant the possession 
of the said piece or parcel of land, with the appurtenances 
thereunto belonging, besides the cost of this suit. 

Fourth Count. 


The plaintiff, Norman \V. Daly, sues the defendant, Louis 
Sacks, for money payable by the defendant to the plaintiff, 
for that, whereas heretofore, on, to wit, the twenty-first day 
of February, 1921, the plaintiff was, and he still is, the 
owner in fee simple of a certain piece or parcel of land situ¬ 
ated and being in the City of Washington, District of 
7 Columbia, the said piece or parcel of land being a 
part of original Lot numbered One (1) in Square 
Nine hundred eighty-three (983), the said piece or parcel 
of land being particularly described by metes and bounds 
as follows: 

Beginning for the same at the point of intersection of 
north F Street with Maryland Avenue, Northeast, and run¬ 
ning thence northeasterly along said Maryland Avenue 
eighteen (IS) feet; thence due North sixty (f»0) feet; thence 
due West to the easterly line of tin* land conveyed to Con¬ 
nor by defcd recorded in Liber N. C. T. fi2 at folio 441, et 
seq., one of the Land Records of the District of Columbia; 
and thence along said easterly line in a southeasterly direc- 
tion to the point of beginning; said piece or parcel of land 
being improved by a frame dwelling house, known as Num¬ 
ber 1128 Maryland Avenue, Northeast, Washington, I). C.; 
and 

Whereas on, to wit, said twenty-first dav of February, 
1921, the plaintiff was in peaceful possession and occupa- 
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tion of the said land an 1 dwelling house thereon, and the 
plaintiff and his predecessors in title had been in peaceful 
and undisputed possession of said house and land for over 
fifty (50) years prior thereto; and along and marking the 
eastern boundary line of said land there was on the date 
aforesaid, and for over fifty (50) years prior thereto had 
been, a fence, a short distance of which original fence had 
been replaced about thirty (30) years ago by the west wall 
of a wooden shed built on the lot adjoining the plaintiff’s 
property on the east side thereof, the line of the said shed 
wall being identical with the line of the said fence and 
maintaining the original eastern boundary of the plaintiff’s 
property as above described; within the enclosure of which 
fence and between it and the said house of the plain- 
8 tiff in which he and his family lived, there was a 
private alley-way which was the only means of 
ingress to and egress from the rear of said dwellling, there 
being no other allely, public or private, or other passageway 
leading to the street from the back of said house and land 
of the plaintiff; the said private alley-way of the plaintiff 
had been used by the plaintiff and his family and predeces¬ 
sors in title continuously for over fifty (50) years prior to, 
to-wit, said twenty-first day of February, 1921, for the pur¬ 
poses of going to and from the back of said lot and house, 
the only other entrance to said house being through the one 
front door thereof, and the said alley-way was necessary to 
the proper use and enjoyment of said property; the said 
alley-way was wholly on the land of the plaintiff and was 
owned by the plaintiff, and was used as aforesaid continu¬ 
ously and exclusively by the plaintiff and the family of the 
plaintiff and his predecessors in title for his and their sole 
use, and was used by no one else except with the permission 
of and for the purposes and benefit of the plaintiff and his 
predecessors in title; the said alley-way was entirely en¬ 
closed on its eastern side by the above mentioned fence and 
shed which formed the eastern boundary line of plaintiff’s 
property; and on, to wit, the twenty-first day of February, 
1921, the plaintiff was the owner as aforesaid, and was in 
lawful and peaceful possession as aforesaid of the said real 
estate and premises above described, and was the owner and 
was in full, undisputed possession, occupation, and use of 
the said land and alley-way as aforesaid; but notwithstand- 
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ing the ownership and possession :: aforesaid of said above- 
described land and premises by the plaintiff, and disregard¬ 
ing the said peaceful and lawful possession, occupation, and 
use thereof as aforesaid by the plaintiff, the defend- 
9 ant, on, to wit, said twenty-first day of February, 
1921, without the consent of the plaintiff, did unlaw¬ 
fully cause said fence to be torn down and removed and 
did forcibly tear down and remove said fence, and did 
wrongfully come upon the plaintiff’s said property, and did 
wrongfully take possession of the said land and alley-way, 
and did wrongfully exclude the plaintiff therefrom, and did 
wrongfully excavate and cause to be excavated the said 
land, and did wrongfully erect and cause to be erected 
thereon a building, and did wrongfully deprive the plaintiff 
of the said land and allev-wav, and the defendant did 
wrongfully dispossess the plaintiff of the said portion of 
the plaintiff’s property, to wit. that portion of the land 
hereinabove described by metes and bounds consisting of 
a piece or parcel of land fronting five (5) feet, more or less, 
on said Maryland Avenue, northeast, and running back 
therefrom the same width to a depth of sixty (fiO) feet, 
lving immediately west of said eastern boundarv-line fence, 
the same being all the land lying between the said eastern 
boundary line fence and the line of the east wall of the 


plaintiff’s said house for the full depth of sixty (60) feet. 

And the defendant since, to wit, said twenty-first day of 
February, 1921, has remained in possession of said land to 
the exclusion of the plaintiff, and is still in possession 
thereof, and the defendant since the date last aforesaid has 
wrongfully detained, and still wrongfully detains from the 
plaintiff the possession of the said real estate, and the de¬ 
fendant since the date last aforesaid has wrongfully used 
and occupied, and still wrongfully uses and occupies the 
said real estate, and the defendant since the date last afore¬ 
said has wrongfully taken and received, and still wrong¬ 
fully takes and receives all the rents, issues, and 
10 profits arising and accruing from the said real es¬ 
tate, which said rents, issues, and profits, and the 
reasonable value of the use and occupation of said real 
estate have amounted during the period aforesaid to the 
sum of One Thousand Dollars ($1,000); and the defendant 
has committed waste and injury to said land and premises 
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of the plaintiff, whereby the plaintiff has been deprived of 
the use of said land and alleyway, and the use of the re¬ 
mainder of said property of the plaintiff has been im¬ 
paired, and the proper use and enjoyment of the plaintiff’s 
house and premises have been denied the plaintiff, and the 
value of plaintiff’s property has been diminished by said 
unlawful acts of the defendant by a large sum of money, to 
wit, Three Thousand Dollars ($3,000); 

To the damage of the plaintiff in the sum of Four Thou¬ 
sand Dollars ($4,000), with interest on Three Thousand 
Dollars ($3,000) thereof from the 21st dav of Februarv, 
1921. 

And the plaintiff brings this suit and claims of and from 
the defendant on account thereof the sum of Four Thou¬ 
sand Dollars ($4,000), with interest as aforesaid, besides 
the costs of this suit. 

LEVI II. DAVID, 
HARLAN WOOD, 

LEO W. SIMON, 
Attorneys for Plaintiff'. 

List of Deeds , Proceedings , and Documents Constituting 

Plaintiff y s Chain of Title. 

Filed October 19, 1925. 
#*####* 

1. Deed from William Minor Connor, and wife Ann E., 
to William B. Brashears, dated July 31, 1852, and recorded 
September 20, 1852, in Liber J. A. S. 39, at folio 486 one of 
the Land Records of the District of Columbia this convey¬ 
ance being the common source of title of plaintiff and 
defendant. 

11 2. Deed from William B. Brashears, and wife 

Adeline, to Mary Daly, John A. Daly, William B. B. 
Daly, Frederick F. Daly and Adeline Taylor, dated Sep¬ 
tember 10, 1864, and recorded October 22, 1864, in Liber 
N. C. T. 48 at folio 19 one of the Land Records of the Dis¬ 
trict of Columbia. 
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3. Deed from William B. Brasliears, and wife Adeline, 
to Mary Daly, John A. Daly, William B. B. Daly, Frederick 
F. Daly, and Adeline Taylor, dated August 26, 1865 and 
recorded September 1 1865, in Liber N. C. T. 62 at folio 444, 
one of the Land Records of the District of Columbia. 

4. The grantees in the preceding conveyance having 
taken title as joint tenants, upon the death of Mary Daly 
and Adeline Tavlor before the vear 1801, title became 
vested by survivorship in John A. Daly, William B. B. 
Daly and Frederick F. Daly. 

5. Deed from William B. Daly, and wife Anna M., Fred¬ 
erick F. Daly (widower), and Addie Ernestine Hart, other¬ 
wise called Addie Ernestine Daly (unmarried) to John A. 
Daly, dated February 5, 1891, and recorded February 10, 
189i, in Liber 1560 at folio 63, one of the Land Records of 

the District of Columbia. 

6. Deed of trust from John A. Daly, and wife Josephine 
A, to Joseph R. Edson and Charles B. Bailey, Trustees, 
dated February 7, 1891, and recorded February 10, 1891, 
in Liber 1560 at folio 190, one of the Land Records of the 
District of Columbia; and the deed of release thereof, dated 
March 5, 1892, and recorded in Liber 1669 at folio 183, one 
of the Land Records of said District. 

7. Deed from John A. Daly, and wife Josephine A., to 
Frank P. Reeside, dated March 11, 1892, and recorded 
March 21, 1892, in Liber 1669 at folio 185, one of the Land 

Records of the District of Columbia. 

12 8. Deed from Frank P. Reeside (unmarried) to 

Josephine A. Daly dated March 11, 1892, and re¬ 
corded March 21,1892, in Liber 1669 at folio 187, one of the 
Land Records of the District of Columbia. 

9. Deed of trust from Josephine A. Daly, and husband 
John A., to Joseph R. Edson and Charles B. Bailey, 
Trustees, dated January 25, 1896, and recorded January 
27, 1896, in Liber 2083 at folio 416 one of the Land Records 
of the District of Columbia. 

10. Tax sale, April 15, 1899, assessed to Josephine A. 
Daly. Redeemed July 19, 1899. Recorded in the Record 
of Tax Sales, Volume 7, page 106 in the Office of the Col¬ 
lector of Taxes, District of Columbia. 

11. Last will and testament of Josephine Esputa Daly 
(being the same and also known as Josephine A. Daly), 
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recorded in Wills Book 71 at folio 215, Administration No. 
15,985, in the Office of the Register of Wills of the District 
of Columbia. 

Pleas. 

Filed December 1, 1925. 
******* 


Comes now the defendant, Louis Sacks, by and through 
his attorneys, Joseph L. Tepper and David L. Blanken, and 
for plea to the Declaration filed herein says as follows: 

1. For plea to Count One, said defendant denies that the 
plaintiff was at the time alleged by him the owner of the 
real estate therein described, and further denies that he, the 
said defendant, entered wrongfully into possession and 
wrongfully detained and still detains said real estate or 
any part thereof from the said plaintiff. 

******* 

3. For plea to Count Three, said defendant denies that 
the plaintiff was the owner of the land therein described; 
denies the alleged possession, use and occupancy of the 
said plaintiff for the period of time alleged; denies 
13 the existence of the alleged fence which he is alleged 
to have torn down and further denies that he has 
wrongfully dispossessed said plaintiff of the said five feet 
of ground fronting on Maryland Ave. He further denies 
his alleged wrongful possession and detaining of said land 
from said plaintiff. 

******* 


Wherefore defendant prays that this suit be dismissed. 

JOS. L. TEPPER, 

DAVID L. BLANKEN, 
Attorneys for Defendant. 

List of Deeds, Proceedings, and Documents Constituting 

Defendant’s Chain of Title. 

******* 

1. Tax deed from the Corporation of Washington to 
Matthew Hines dated May 7, 1822, and recorded July 8, 
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1822, in liber W. B. 3, folio 404, one of the land records 
of the District of Columbia. 

2. Deed from Christian Hines and Matthew Hines to 
William Minor Cannon dated November 22, 1851, and re¬ 
corded February 10, 1852, in liber J. A. S. 36, folio 148, one 
of the land records of the District of Columbia. 

3. Deed from William Minor Cannon et ux Ann Eliza¬ 
beth to William B. Brashears dated July 31, 1852, and re¬ 
corded September 20, 1852, in liber J. A. S. 30, folio 480, 
one of the land records of the District of Columbia. 

4. Deed from William B. Brashears et ux Adeline to 
Anthony Miller, dated June 3, 1804, and recorded June 0, 
1804, in liber X. C. T. 35, folio 473 one of the land records 
of the District of Columbia. 

5. Deed of Trust from Anton Miller et ux Agnes to 
Richard A. Connor dated June 8, 1804 and recorded Oc¬ 
tober 22, f804, in liber X. C. T. 48, folio 10, one of the land 

records of the District of Columbia. 

14 0. Deed from William B. Brashears et ux Adeline 

to Anthony Miller, dated August 20 1865 and re¬ 
corded September 1, 1805, in liber X. C. T. 02, folio 438, 
one of the land records of the District of Columbia. 

7. Deed from Anton Moeller et ux Agnes to Frederick 
Rose, dated February 22, 1872, and recorded February 23, 
1872, in liber 075, folio 150, one of the land records of the 
District of Columbia. 

8. Deed of Trust from Frederick Rose et ux Catherine 


to Ludwig Meiners and Gustav ITartig trustees, Washing¬ 
ton Cooperative Building Association #3, said Deed of 


Trust dated February 17, 1872, and recorded February 23, 


1872, in liber 075, folio 158‘, one of the land records of the 


D’stnVf of Columbia. 


9. Release from Richard A. Connor to Anthonv Miller, 

V 7 

dated February 19, 1872 and recorded November 10, 1874, 
in liber 700, folio 213, one of the land records of the District 
of Columbia. 


10. Deed of Trust from Frederick Rose et ux Catherine 


to William Ockstadt and Florian Hitz, trustees of the Ger¬ 
man American Building Association, #1, said Deed of 
Trust dated October 8, 1874 and recorded November 10, 
1874, in liber 700, folio 217, one of the land records of the 
District of Columbia. 


NORMAN W. DALY VS. LOUIS SACKS. 


13 


11. Release from Gustav Ilartig, surviving trustee, 
dated October 14, 1874 and recorded November 10, 1874, in 
liber 766, folio 230, one of the land records of the District 
of Columbia. 

12. Last Will and Testament of William B. Brashears, 
Wills 29-218. 

13. Deed of Trust from Frederick Rose et ux Catherine 
to William Ockstadt and Florian Hitz, Trustees of the 

German American Building Association #1, dated 
15 April 15, 1876, and recorded April 19, 1876, in liber 
813, folio 498. 

14. Deed from Addie E. Hart, executory devisee under 
the Will of William B. Brashears to Mary C. Cronin, co- 
executory devisee under said Will and widow of Richard 
A. Cronin, dated February 27, 1892 and recorded March 2, 

1892, in liber 1664, folio 152, one of the land records of the 
District of Columbia. 

15. Deed of Trust from Mary C. Cronin, widow to Ashley 
M. Gould and William Redin Woodward, dated April 22, 

1893, and recorded April 22, 1893, in liber 1799, folio 496. 

16. Deed of Trust from Mary C. Cronin, widow of Rich¬ 
ard A. Cronin, to Simon Wolf and Myer Cohen, trustees, 
dated December 11, 1894, and recorded December 13, 1894, 
in liber 1964, folio 388, one of the land records of the Dis¬ 
trict of Columbia. 

17. Release from Ashley M. Gould and William Redin 
Woodward, trustees to Simon Wolf and Myer Cohen, trus¬ 
tees, dated December 11, 1894, and recorded December 13, 

1894, in liber 1964, folio 392. 

18. Deed of Trust from Mary C. Cronin widow, to John 
A. Schaefer and Wm. R. McClosky recorded in Liber 2284 
folio 116 one of the land records of the District of Columbia. 

19. Release from Simon Wolf and Myer Cohen, trustees 
to John A. Schaefer and Wm. R. McClosky recorded in 
Liber 2284 folio 170 one of the land records of the District 
of Columbia. 

20. Tax Sale Deed from the District of Columbia to C. II. 
Wiltsie Recorded May 9, 1899 in Liber 2419 folio 1 one of 
the land records of the District of Columbia. Redeemed 
July 19, 1899. 

21. Tax Sale Deed from the District of Columbia to C. H. 
Wiltsie dated May 9, 1900 recorded in Liber 2511 folio 2 
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one of the land records of the District of Columbia. Re¬ 
deemed Aug. 15, 1900. 

22. Tax Sale Deed from the District of Columbia 

16 to C. H. Wiltsie dated May 7, 1902 recorded in Liber 
26G4 folio 1 one of the land records of the District 

of Columbia. Redeemed May 31, 1902. 

23. Deed of Trust from Mary C. Cronin to John G. dial- 
ice and Albert Schulteis dated Jan. 13, 1904 recorded Jan. 
13, 1904 in Liber 2783 folio 231 one of the land records of 
the District of Columbia. 

24. Deed of Trust from Mary C. Cronin to Daniel W. 
O’Donoghue dated Dec. 20, 1904 recorded Dec. 20, 1904 in 
Liber 288G folio 399 one of the land records of the District 
of Columbia. 

25. Release from Daniel W. O’Donoghue to Mary C. 
Cronin dated March 31, 1905 recorded March 31, 1905 in 
Liber 2892 folio 460 one of the land records of the District 
of Columbia. 

26. Deed of Trust from Mary C. Cronin to Daniel W. 
O’Donoghue and Lawrence J. Mills recorded in Liber 2892 
folio 462 one of the land records of the District of Columbia. 

27. Release from John A. Schaefer, Wm. R. McClosky, 
John G. Challice and Albert Schulteis to Marv C. Cronin 
recorded in Liber 2867 folio 9 one of the land records of the 
District of Columbia. 

28. Deed of Trust from Mary C. Cronin to Lawrence J. 
Mills dated June 26, 1905 recorded June 26, 1905 in Liber 
2922 folio 206 one of the land records of the District of 
Columbia. 

29. Mary C. Cronin vs. Abraham Young et al. Equity 
25196 Decree Justice Stafford Supreme Court, District of 
Columbia recorded in Liber 2977 folio 270 one of the land 
records of the District of Columbia. 

30. Release from Lawrence J. Mills to Mary C. Cronin 
dated Nov. 14, 1905 recorded Nov. 15, 1905 in Liber 

17 2969 folio 261 one of the land records of the District 
of Columbia. 


31. Deed of Trust from Mary C. Cronin to Lawrence J. 
Mills dated Nov. 14, 1905 recorded Nov. 15, 1905 in Liber 
2969 folio 263 one of the land records of the District of 
Columbia. 
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32. Release from Lawrence J. Mills to Mary C. Cronin 
dated Oct. 25, 1907 recorded Oct. 28, 1907. (Note—This is 
a release of the trust recorded in Liber 2969 folio 263.) 

33. Deed from Mary C. Cronin, Widow, to Michael B. 
Harlow dated October 24, 1907 and recorded Oct. 28, 1907 
in Liber —, folio —, one of the land records of the District 
of Columbia. 

34. Release from Daniel W. O’Donoghue and Lawrence 
J. Mills to Michael B. Harlow dated Oct. 26, 1907 recorded 
Oct. 28, 1907 in Liber 3101 folio 405 one of the land records 
of the District of Columbia. 

35. Deed of Trust Michael B. Harlow et ux Helen to 
Walter A. Brown and Geo. W. White dated Oct. 24, 1907 
recorded Oct. 28, 1907 in Liber 3101 folio 407 one of the 
land records of the District of Columbia. 

36. Release from Walter A. Brown and Geo. W. White 
to Michael B. Harlow recorded in Liber 3948 folio 202 one 
of the land records of the District of Columbia. 

37. Deed from Michael B. Harlow, widower, to Louis 
Sacks dated Oct. 25, 1919 recorded Oct. 28, 1919 in Liber 
4264 folio 486 one of the land records of the District of Co¬ 
lumbia. 

18 Amended Plea to Counts Two and Four of Plain¬ 
tiff’s Declaration. 

Filed January 14, 1926. 

##*##*• 

Comes now the defendant, Louis Sacks, by and through 
his attorneys, Joseph L. Tepper and David L. Blanken, and 
by leave of the Court first had and obtained, files the fol¬ 
lowing amended pleas to Counts two and four of the plain¬ 
tiff’s declaration, and says as follows: 

(1) For plea to Count two, said defendant denies that 
he received any rents, issues or profits, and further denies 
that said plaintiff lost any rents, issues, benefits or profits. 
He denies that the plaintiff was in possession of said real 
estate and was ejected therefrom by him. He admits that 
he is using and occupying said real estate at the present 
time and states that he is the owner thereof. He further 
denies the commission of waste and injury. 
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(2 For plea to Count four, said defendant denies that 
the plaintiff was or is the owner of the property in question 
or that lie was in possession thereof for the period of time 
alleged or any period whatever; denies the existence of the 
said fence and alley-way and the alleged use for over fifty 
years. Said defendant further states that he did cause a 
building to he erected but denies that he dispossessed the 
plaintiff. Said defendant admits that he has been in pos¬ 
session of said land since 1921 and is still in possession 
thereof and avers that he is the true and lawful owner of 
said property. Said defendant denies the receipt of rents, 
issues or profits, and also denies that plaintiff’s property 
has been injured or its value diminished or impaired to any 
extent or degree. 

(3) As a further and special plea to both Count two and 

Count four of the plaintiff’s declaration, the defend- 

19 ant savs that said cause of action did not accrue 
• * 

within three years next preceding the filing of this 

suit. 

Whereupon defendant prays that this suit be dismissed. 

JOS. L. TEPPER, 

DAVID L. BLANKEN, 
Attorneys for Defendant. 

Motion for Leave to Amend Declaration. 

Filed February 8, 1926. 

• •••••• 


Now comes the plaintiff. Norman W. Daly, and moves 
the court to grant leave to amend his declaration herein as 
follows: 

First Count. 

Page 1, fifth line from the bottom, after the words “fee 
simple,” insert: 

“claiming the record title in fee simple to the west Fifty- 
four hundredths (.54) foot thereof, by the full depth of 
Sixty (60) feet, and claiming title in fee simple to the re¬ 
maining part of said piece or parcel of land by adverse 
possession, the plaintiff, and his predecessors, having been 
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in actual, open, notorious, hostile, exclusive, continuous, and 
undisturbed possession thereof for more than fifty (50) 
years prior to, to wit, the said 21st day of February, 1921;” 

Second Count. 

Page 2, fifth line from bottom, after the word “plaintiff,” 
insert: 

“was the owner in fee simple of said piece or parcel of land, 
having the record title in fee simple to the west Fifty-four 
hundredth (.54) foot thereof, by the full depth of Sixty (60) 
feet, and having acquired title in fee simple to the remain¬ 
ing part of the said piece or parcel of land by adverse 
possession, the plaintiff and his predecessors in title having 
been in actual, open, notorious, hostile, exclusive, continu¬ 
ous, and undisturbed possession thereof for more than fifty 
(50) years prior to, to wit, the 21st day of February, 1921, 
and the plaintiff.” 

20 Third Count. 

Page 4, tenth line, after figures “1921,” insert: 

“and for, to wit, fifty (50) years the plaintiff and his pred¬ 
ecessors in title owned and possessed and the plaintiff 
still owns title in fee simple of record to the west fifteen 
(15) feet, by the full depth, of said piece or parcel of land, 
and had acquired title to the remainder thereof by adverse 
possession, and.” 

Page 4, thirteenth line, after the words “and land,” in¬ 
sert : 

“and had been in actual, open, notorious, hostile, exclusive, 
continuous, and undisturbed possession of the whole 
thereof.” 

Fourth Count. 

Pag? 7, eleventh line, after the figures “1921,” insert: 

“and for, to wit fifty (50) years the plaintiff and his pred¬ 
ecessors in title owned and possessed and the plaintiff still 
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owns title in fee simple of record to the west fifteen (15) 
feet, by the full depth, of said piece or parcel of land, and 
had acquired title to the remainder thereof by adverse pos¬ 
session, and.” 

9 

Page 7, fourteenth line, after the words “and land,” in¬ 
sert : 

“and had been in actual, open, notorious, hostile, exclusive, 
continuous, and undisturbed possession of the whole 
thereof.” 

LEVI H. DAVID, 
HARLAN WOOD, 

LEO W. SIMON, 
Attorneys for Plaintiff. 

Joseph L. Tepper, Esq., David L. Blanken, Esq., 

Attorneys for Defendant, 

468 Louisiana Avenue N. W., 

Washington, D. 0. 

Sirs: 

Please take notice that the foregoing motion will be pre¬ 
sented to the court for its action on Friday, February 1:2, 
1926, at 10 o’clock A. M. or as soon thereafter as counsel 
may be heard. 

LEVI H. DAVID, 
HARLAN WOOD, 

LEO W. SIMON, 
Attorneys for Plaintiff. 

21 Memorandum. 

February 19, 1926—Order of Court granting leave to 
plaintiff to amend in ten days. 

Joinder in Issue. 

Filed May 17,1926. 

*•••••• 

The plaintiff joins issue upon the defendant’s pleas as 
amended. 

LEVI H. DAVID. 
HARLAN WOOD. 
LEO W. SIMON. 
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Notice of Trial . 

Filed May 17, 1926. 

***•••• 

Joseph L. Tepper, Esq., David L. Blanken, Esq., 
Attorneys for Defendant: 

Please take notice that the above cause has been calen¬ 
dared for trial. 

LEVI II. DAVID, 
HARLAN WOOD, 

LEO W. SIMON, 
Attorneys for Plaintiff. 

Note of Issue . 

1. The title of the action is that stated in the above cap¬ 
tion. 

2. The attorneys for the plaintiff are Levi H. David, 
Harlan Wood and Leo W. Simon. 

The attorneys for the defendant are Joseph L. 
22 Tepper and David L. Blanken. 

3. The last pleading was filed March 23, 1926. 

Memorandum. 

May 17, 1926.—Cause calendared for trial. 

Motion of Defendant for Continuance . 

Filed January 3, 1928. 

*#*•••• 


Now comes the defendant through his counsel, David L. 
Blanken and George C. Gertman, and respectfully moves 
the Court to continue the trial of the above entitled cause 
until February 13, 1928, for the reasons set forth in affi¬ 
davits of said counsel attached hereto and made a part 
hereof. 

DAVID L. BLANKEN, 

GEO. C. GERTMAN, 
Attorneys for Defendant. 
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Levi II. David, Esq., 

Attorney for plaintiff, 

McLachlen Building, 

City: 

The foregoing motion will be presented to the Court on 
Tuesday morning, January 3, 1928, at the convening of the 
Court. 

DAVID L. BLANKEN, 

GEO. C. GERTMAN, 

Attorneys for Defendant. 

Affidavit of David L. Blanken. 

****#•• 


District of Columbia, ss: 

I, David L. Blanken, being first duly sworn according to 
law, upon my oath state that I am and have been for some¬ 
time attorney for the defendant in the above entitled 
23 cause. That being inexperienced in real estate law, 
l concluded, shortly before Christmas, to advise the 
defendant to employ other counsel to assist me in the de¬ 
fense of this suit, which is for the recovery of possession 
of a small parcel of land, viz, 3 feet by 60 feet, and for 
damages for its alleged conversion, and on the first in¬ 
stant my client engaged George C. Gertman as my as¬ 
sociate. While 1 am familiar with the facts in the case, 
I am not sufficiently familiar with the law applicable 
thereto to proceed with the trial and, in my opinion, grave 
injustice will be done the defendant if he is forced to trial 
at this time; on the other hand, however, no injustice can 
be done the plaintiff by the granting of the continuance. 

After I reached the conclusion above mentioned as to 
employing associate counsel, 1 communicated the same to 
the defendant who at once came to this city, and he has 
since and until the first instant endeavored to obtain the 
services of another lawyer who, only Saturday of the past 
week, as 1 am informed, declined to accept employment to 
defend the case unless a continuance of approximately 
thirty days could be assured him. Prior to that time I 
communicated with Mr. David, telling him that I would 
be unable to go on with the case alone and that mv client 
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would undoubtedly employ other counsel to assist me and 
that I would ask for a continuance. 

DAVID L. BLANKEN. 

Subscribed and sworn to before me this 2nd day of 
Janaary t A. D. 1928. 

[seal.] THERESA BUCKHANTZ, 

Notary Public, I). C. 

24 Affidavit of Georye C. German. 

Filed January 3, 1928. 

District of Columbia, ss: 

T, George C. Gertman, being first duly sworn accord¬ 
ing to law, upon my oath state that on Sunday, January 
1, 1928, I was retained by the defendant to assist in de¬ 
fending the above entitled cause in bis behalf. 

I have examined a copy of the declaration and of the 
pleas filed in behalf of the defendant from which it ap¬ 
pears that the action is an ejectment suit involving the 
recovery of the possession of a parcel of land approxi¬ 
mately 3 feet by 60 feet, and damages. It further ap¬ 
pears that the alleged cause of action arose about four 
and a half years before the suit was filed. It further ap¬ 
pears that this is the first time the case has been actually 
called for trial although it was previously set for trial 
by agreement of counsel for the parties, as I am informed, 
both plaintiff and defendant, as I am informed, being 
non-residents of the District of Columbia. 

As the land sought to be recovered in this action is 
built on—defendant having erected a two story building 
in the year 1921 upon the land owned by him—it is a 
matter of vital importance to the defendant to have his 
defense to this action properly presented, the controversy 
involving the question of whether or not the 3 feet claimed 
by plaintiff in this cause was plaintiff’s property or that 
of the defendant. 

As additional pleas must necessarily be filed if the case 
is to go to trial, and as a number of witnesses must be inter¬ 
viewed, and as the case raises intricate questions of law 
pertaining to adverse possession and ejectment, a careful 
investigation of the law must be made. 
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25 In order to properly represent the defendant and 
protect bis interests in this cause, it will be neces¬ 
sary to obtain a continuance of the trial of tbe case, and 
I am informed that my associate, David L. Blanken, noti¬ 
fied counsel for tbe plaintiff on December .30, 1927, be¬ 
fore be summoned bis client to tbe District of Columbia 
and before any witnesses were summoned, that be would, 
for tbe reasons herein set forth, seek a continuance of tbe 
trial of tbe case. 

The defendant is under contract to be in Chicago from 
January 15th to February 15th, as I am informed, and 
while T could perhaps arrange to present tbe defense of 
tbe defendant within the interval between tbe present date 
and January 15th, yet a further continuance would have 
to be applied for in tbe event of tbe case being called after 
January 15th. 

Submitting that no barm can be done plaintiff by grant¬ 
ing tbe continuance, 1 respectfully pray tbe Court to con¬ 
tinue tbe hearing of tbe case until Februarv 13, 1928. 

It is entirely possible that 1 may conclude, upon an in¬ 
vestigation of tbe case, to seek to have it removed to the 
Equity Court. 

GEO. C. GERTMAN. 

Subscribed and sworn to before me this 2nd day of Jan¬ 
uary, A. I). 1928. 

[seal. ] THER ESA BUCKHANTZ, 

Notary Public, I). C. 

[seal.] 


26 Mot inn to File Additional Pica. 

Filed January 16, 1928. 

• •••••• 

The defendant Louis Sacks, by bis Attorneys, David L. 
Blanken and George C. Gertman, respectfully moves the 
Court to allow him to file an additional or supplemental 
plea to the declaration and each count thereof; a copy of 
the proferred plea being attached hereto. 
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Ill support of this motion, the affidavit of the defendant 
is attached hereto and made a part hereof. 

DAVID L. BLANKEN, 

G. C. G. 

GEORGE C. GERTMAN, 

Attorneys for Defendant . 

Levi H. David, Esq., 

Attorney for plaintiff: 


Pursuant to understanding with Mr. Justice Stafford on 
Saturday, you are now notified that the accompanying mo¬ 
tion will be presented in open Court to Mr. Justice Staf¬ 
ford on Monday, January lfi, 1928, at ten o’clock A. M., 
and if granted, we will not oppose reasonable time being 
allowed to you to reply thereto. 

DAVID L. BLANKEN, 

G. C. G., 

GEORGE C. GERTMAN, 

Attorneys for Defendant. 


Affidavit of Louis Sacks. 

• •••••• 

District of Columbia, ss: 

I, Louis Sacks, being first duly sworn, upon my oath say: 

I am the defendant above named. 

Shortly after the above-entitled suit was filed 
* 

27 against me I retained counsel to defend the same and 
relied upon them to protect my interests and prop¬ 
erly present my defense. 

In -, 192-, I left the District of Columbia and my 

counsel communicated with me from time to time regard¬ 
ing the case. 

Shortly before Christmas, last, I was summoned to 
Washington by David L. Blanken, my counsel, and was in¬ 
formed that the trial of this action was not far off and that 
lie desired assistance in its preparation and trial, where¬ 
upon, after a few days unavoidable delay, I retained George 
C. Gertman, a member of the Bar, to assist Mr. Blanken. 

Upon employing Mr. Gertman, application was made to 
the Court to postpone the trial of the case—the time for 
which having been set by the Court by consent of counsel of 
both parties for the convenience of plaintiff and defendant 
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who were non-residents of the District of Columbia—and 
the Court granted said motion postponing the trial to Jan¬ 
uary 17, 1928, upon me paying the plaintiff $—, which 
I promptly did. As indicated in that motion, the object of 
the postponement was to prepare the case for trial and 
to file additional pleas if so advised, etc. 

Believing then that proper preparation had not been 
made for the defense trial, I set out to interview witnesses 
and my investigation developed the following material 
facts which 1 expect to prove by competent evidence at the 
trial, and of which 1 and my counsel were ignorant at the 
time of the filing of the former pleas in my behalf herein, 
viz: 

I learned that shortIv before the commencement of the 

construction of the building upon my ground was begun, 

the plaintiff was aware of my contemplated building and 

that he wrote from New Mexico to one of his rela- 

28 tives (whose name is unknown to me) in this City 

to look after and safeguard his property interests 

in his behalf; that his (plaintiff’s’ agent, The Washington 

Loan and Trust Company, having the management of said 

property and the collection of the rent thereof, was also 

informed of the proposed construction of my building; that 

the relative of the plaintiff visited the property several 

times, his visits occurring before the building operations 

began and afterwards; that before excavating my property 

to build upon it, said relative saw the stakes placed by the 

Survevor at the southwest and northwest corners of mv 
• • 

land, which stakes showed the western boundarv of mv 
property; that the plaintiff’s relative and his said agent’s 
representative saw my land being excavated in accord¬ 
ance with the boundaries laid out bv the Survevor; that 
said relative and said agent’s representative knew that the 
builder of my house removed an iron fence and a tree which 
stood on Maryland Avenue in the public parking in front 
of a part of the land involved; that said relative and said 
agent, through one of its officers, visited the property when 
the foundation was being laid for my building and they 
saw it laid as it stands today; that all of the said visits to 
my property by the said relative and the said agent’s 
representative were in behalf of the plaintiff and at his 
request; that no objection was made at any time by them 
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or by either of them during the construction of the build¬ 
ing upon the land on which it stands. 

I also learned upon my investigation that the fence re¬ 
ferred to in the plaintiff’s declaration stood substantially 
upon the west line of my property and not three feet east 
thereof as set out in the declaration. (See survey made 
by D. C. Surveyor before I purchased the property, at¬ 
tached hereto and made a part hereof.) 

29 I also learned, upon my investigation, as shown by 

said survey, that the west wall of the frame building 
which stood upon my property when I purchased it, ex¬ 
tended northwestwardly 22.47 feet and that the area of the 
land embraced between it and the western boundary of my 
property, was 16.46 square feet; also that the distance be¬ 
tween the west wall of said frame building and the western 
boundary of my property, on Maryland Avenue, was 1.08 
feet and not three feet as claimed in the declaration, and 
that at a point approximately 22.47 feet north thereof the 
said west wall of my frame building and the western bound¬ 
ary of my land met. 

The foregoing statements made by me upon information 
and belief I believe to be true and expect to prove the same 
by competent evidence at the trial of this cause. 

LOUIS SACKS. 


Subscribed and sworn to before me this 16" day of Janu- 
arv, A. D. 1928. 

FRANK E. CUNNINGHAM, 

Cirri- 

By IIARRY M. HULL, 

Asst. Clerk. 

Supreme Court of the District of Columbia. 

"Wednesday, January 18th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice presiding. 


Upon consideration of defendant’s motion filed herein 
January 16th, 1928, leave is granted defendant to file the 
plea accompanying said motion. 
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Additional Plea. 


Filed January 18, 1928. 


The defendant, Louis Sacks, by his attorneys, David L. 
Blanken and George C. Gertman, by leave of the Court first 
had and obtained, for further plea to the declaration and 
the amended declaration, and each count thereof, says: 

For a valuable consideration, viz, $3500.00, paid by him 
to Michael B. Harlow, his predecessor in title, he pur¬ 
chased from Michael B. Harlow by Deed dated October 25, 
1919, and recorded October 28, 1919, among the land rec¬ 
ords of the District of Columbia, in Liber 4264 at folio 486 
et seq., the following parcel of land in the City of 'Washing¬ 
ton, District of Columbia, described as follows: Part of 
original Lot One (1) in Square Nine Hundred and Eighty- 
three (983), beginning for the same at the southeast corner 
of said square, being corner of Twelfth and Maryland Ave¬ 
nue, thence southwesterlv on Maryland Avenue 26 feet 1 
inch to the line of the land conveyed in Liber X. C. T. 62 
at folio 444, of the land records of the District of Columbia, 
thence north 60 feet, thence west to the line of the land con¬ 
veyed in Liber N. C. T. 62 at folio 441, of the said land rec¬ 
ords, thence northwesterly along the line of said land to the 
north line of said Lot One (1) at a point distant 58 feet 6 
inches east from the northwest corner of said lot, thence 
east on said north line of said Lot, 41 feet 6 inches to the 
west line of Twelfth Street, thence south on said Street 90 
feet 8 inches to the beginning, together with the improve¬ 
ments thereon, and the rights, privileges and appurte¬ 
nances to the same belonging, said property being known 
for the purposes of assessment and taxation as Lot 800 in 
said square. 

31 That the description of the property described in 
the above referred to Deed recorded in Liber N. C. 
T. 62 folio 444, (being the property owned by the plaintiff) 
is as follows: Part of Lot One (1) in Square Nine Hundred 
and Eighty-three (983), and being described as follows: 
beginning for the same on the southern line of said lot at 
the point of intersection of north F Street with Maryland 
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Avenue, and thence running northwardly 15 feet, thence 
due north GO feet, thence west to the eastern line of part of 
said lot this day conveyed to Richard A. Connor, and thence 
south to place of beginning, and being the same which the 
said parties of the first part intended to convey to said 
parties of the second part by Deed recorded in Liber N. C. 
T. 48 folio 19. 

At the time defendant purchased the aforesaid described 
property it was improved by the two frame buildings shown 
on the survey filed with affidavit in this cause, No. 42108, 
which buildings covered the entire frontage of his prop¬ 
erty on Maryland Avenue except the west 1.08 feet, and 
this space converged until it reached a point 22.47 feet north 
thereof where it intersected a fence standing 0.18 of a foot 
east of liis west boundary line and said fence converged 
northwestwardly a distance of 13.20 feet when it united with 
the west boundary of his said property, all as shown by said 
survey. 

That in February 1, 1921, he tore down and removed the 
said frame buildings and immediately began the construc¬ 
tion of a brick building upon his said land purchased as 
aforesaid. 

That by virtue of his said Deed, he became seized of the 
record title to the said property therein described and same 
was so certified by the Title Examix*er engaged by 
32 him to examine the title thereof at the time of its 
purchase by him as aforesaid. 

That upon purchasing said property, which embraces a 
part of the land described in count one of the declaration, 
he, in good faith, peaceably entered upon and into the pos¬ 
session thereof without objection or interference by the 
plaintiff or by anyone acting in his behalf, and without 
notice that the plaintiff had, or claimed to have, any title, 
possession or otherwise, to any part thereof, believing that 
he had a lawful right so to do by virtue of his purchase 
thereof, as aforesaid, and the permit of the Building In¬ 
spector hereinafter mentioned. 

That prior to erecting a building thereon, he had the said 
property purchased by him surveyed by the Surveyor of 
the District of Columbia, and the boundaries thereof located 
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and staked out on the premises, and these stakes were known 
by the plaintiff. 

That before he began construction of any building there¬ 
on, the plaintiff called upon him and offered to trade with 
him a part of his (plaintiff’s) property lying north of his 
(plaintiff’s) dwelling house thereon for a part of the prop¬ 
erty purchased and owned by defendant, as aforesaid, being 
a part of the property described in count one. On that oc¬ 
casion, nor on any other occasion, did plaintiff assert or 
claim any title, possession or otherwise to any of the prop¬ 
erty described in defendant’s Deed, but, on the contrary, 
he sought to purchase a part thereof from defendant and to 
give him in lieu thereof title to land lying in the rear of his 
(plaintiff’s) property. 

At that time plaintiff lived upon his property and defend¬ 
ant lived across the street. That there were two con- 
33 versations between plaintiff and defendant and in one 
of them lie (plaintiff) stated that he knew defendant 
was arranging to build and contemplating tearing down 
the frame structures and build a new structure and that he 
was going to make use of all his, defendant’s, ground in so 
doing. 

That subsequently defendant procured a permit from the 
Building Inspector of the District of Columbia, as required 
by law. for the erection of a building upon his said prop- 
er f y, plans and specifications having been prepared there¬ 
for and were filed in the office of the Building Inspector, 
and thereafter, beginning in February 1921, and at an ex¬ 
pense to this defendant of more than $18,000.00, defendant 
erected upon his said property, described in the aforesaid 
Deed, a brick building two stories in height with cellar of 
approximately nine feet in depth, said building covering the 
entire frontage of his said property by a depth of approxi¬ 
mately 00 feet, and, in the construction of the said build¬ 
ing, he, in good faith, and in accordance with the permit of 
the Building Inspector, built the west wall thereof thirteen 
inches wide, placing six and a half inches upon his land 
and six and a half inches upon the land of the plaintiff ad¬ 
joining the same on the west, believing, and being so in¬ 
formed by his builder and architect, that he had a lawful 
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right to so build his west wall; said wall having been built 
as a party wall so as to afford the plaintiff or his successor 
in title all of the benefits and advantages of such party wall 
prescribed by law of the District of Columbia. 

That said building was constructed by his builder in ac¬ 
cordance with the aforesaid plans and specifications, sur¬ 
vey and permit solely upon the property to which he held 
the record title, as aforesaid, with the exception of the afore¬ 
said west six and a half inches of said party wall. 

34 The plaintiff long before February 1921 knew that 
defendant intended to build upon and improve his said 
property, and plaintiff knew at that time that the west boun¬ 
dary line of defendant’s property lay west of the west wall 
of the said frame building thereon and that if constructed 
the defendant’s building would occupy a part of the land 
on the west thereof, yet plaintiff never claimed any title, 
right or estate in or to any of the land lying between the 
west wall of defendant’s frame building and the west 
boundary line of his property and did not object to the 
erection of the building and the establishment of the party 
wall aforesaid until the building had been constructed to 
a point where it was ready to have the roof placed thereon, 
and after the expenditure by defendant of many thousands 
of dollars used in the construction of said building, and 
this action was not brought by plaintiff until approximately 
four and a half years after the completion of the building. 

That the tax records of the District of Columbia show 
that said property purchased and owned by defendant, as 
aforesaid, has been, for more than twenty-five years, con¬ 
tinuously assessed to defendant and his predecessors in 
title and that the taxes have been continuously paid as 
assessed thereon. 

That defendant did not know at the time he purchased 
said property, or at the time of the beginning of the con¬ 
struction of his building thereon, as aforesaid, that the 
plaintiff owned or claimed to own any right, title, interest 
or estate therein. 

That there is upon the said property at the present time 
the aforesaid building, having a frontage on Maryland 
Avenue of 26.08 feet and a depth of approximately 60 feet, 
the cost of construction of which was approximately $18,- 
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000.00; the west party wall being centered upon the boun¬ 
dary line between plaintiff's and defendant’s prop- 
35 erty. Defendant’s title and possession to the 
property described in the declaration, and each 
county thereof, is therefore lawful and he denies the right 
of the plaintiff to recover anv part thereof. 

DAVID L, BLANKEN, 

G. C. G., 

GEORGE C. GERTMAN, 

Attorneys for Defendant . 

January 10, 1928. 


District of Columbia, ss: 

I verily believe the statement of fact in the above plea to 
be true. 

LOUIS SACKS. 


Subscribed and sworn to before me this 16" day of Jan¬ 
uary, 1928. 

FRANK E. CUNNINGHAM, 

Clerk. 

By HARRY M. HULL, 

Asst. Clerk. 


(Here follows plat, marked page 36.) 
37 Demurrer to Additional Plea. 


Filed January 19, 1928. 


The plaintiff says that defendant’s additional or supple¬ 
mental plea, filed herein, is bad in substance. 

LEVI H. DAVID, 

H. M. GOLDSTEIN, 
Attorneys for Plaintiff. 

Note. 

The matters of law intended to be argued in support of 
the foregoing demurrer are: 

1. Because the said plea sets forth, as a defense, merely 
the record title by a deed dated October 25, 1919, describ¬ 
ing a certain lot of land in the District of Columbia, front- 
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ing 26.1 feet on Maryland Avenue, Northeast, of part of 
original Lot One (1) in Square Nine Hundred and eighty- 
three (983), but said plea fails to allege that the defendant 
and his predecessors in title were ever in actual possession 
of the land described in said plea, and said plea fails to 
answer the allegation of the plaintiff’s declaration that the 
plaintiff and his predecessors in title were in actual, open, 
notorious, hostile, exclusive, continuous and undisturbed 
possession of more than fifty (50) years prior to, to-wit: 
February 21, 1921, of to-wit: three (*3) feet frontage of the 
aforesaid frontage of 26.1 feet on said Maryland Avenue, 
by a depth of sixty (60) feet, of the aforesaid part of said 
original lot 1 in Square 983. 

2. Because the mere allegation in said plea of record 
title in the defendant, does not constitute a defense to plain¬ 
tiff’s allegation of ownership in plaintiff and his predeces¬ 
sors in title of the land in dispute by adverse 
37 1 /> possession for more than fifty (50) years. 

3. Because the allegation in said plea that at the 
time defendant acquired by deed the property described 
in said plea, said property was improved by two frame 
buildings “shown on the survey” filed with defendant’s 
affidavit herein, “which building covered the entire front¬ 
age of his property on Maryland Avenue except the west 
1.08 feet” * * * “all as shown by said survey,” does not 
constitute a defense in this case. 

4. Because the said plea omits to state who had posses¬ 
sion of the said “west 1.08 feet” frontage converging until 
it reached a point 22.47 feet north, etc., as alleged in said 
plea, at the time of the deed to defendant. 

5. Because the allegation concerning a survey which de¬ 
fendant caused to be made does not constitute a defense 
in this case, said survey being inadmissible to prove title 
in defendant or a possessory title in defendant of the land 
claimed in plaintiff’s declaration. 

6. Because the allegation in said plea that by virtue of 
the deed to defendant and certification by a title company 
of title in defendant does not constitute a defense in this 
case. 

7. Because the allegation in said plea that defendant in 
good faith peaceably entered into possession of the land 
claimed by plaintiff without objection or interference by 
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the plaintiIT or by anyone in his behalf, and without notice 
of plaintiff’s claim or title to the land in dispute, the de¬ 
fendant believing that he had a lawful right so to do by 
virtue of his purchase thereof, and the permit of the Build¬ 
ing Inspector, does not constitute a defense herein. 

8. Because the allegation in said plea that prior to the 

erection by the defendant of his building, the defend- 

38 ant caused the property purchased by defendant to 
be surveyed by the Surveyor of the District, and the 

boundaries thereof located and staked out on the premises, 
and these stakes were known by the plaintiff, does not con¬ 
stitute a defense in this case. 

9. Because the negotiations between the plaintiff and 
defendant, alleged in said plea before the erection of the 
building by the defendant, do not constitute a defense in 
this case, nor does the said allegation constitute equitable 
estoppel. 

10. Because the allegation in said plea that plaintiff had 
knowledge that defendant “was arranging to build and 
contemplating tearing down the frame structures and 
build a new structure and that he was going to make use 
of all his, defendant’s ground in so doing” is indefinite 
and uncertain; and further, said allegation does not con¬ 
stitute a defense in this action, nor does the same constitute 
equitable estoppel herein. 

11. Because the procurement by defendant of a permit 
from the Building Inspector of the District of Columbia 
for the erection of a building upon property described in 
defendant’s deed, and the filing of plans and specifications 
with the said Building Inspector of the District of Colum¬ 
bia, and the erection of a building upon the land described 
in the defendant’s deed, as alleged in defendant’s said idea, 
do not constitute a defense in this case. 

12. The allegation in said plea that the defendant caused 
to be built a party wall upon plaintiff’s easement, right-of- 
way and land, the defendant believing, and being so in¬ 
formed bv the defendant’s builder and architect that 

* 

defendant had a lawful right to so build the west wall to 
defendant’s building, is inadmissible and incompetent in 
this cause; the defendant’s belief, even though concurred 
in by defendant’s builder and architect, that defend- 

39 ant “had a lawful right” to cause to be built a party 
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wall upon plaintiff’s said riglit-of-way, easement and 
land is inadmissible and incompetent in this case; said 
allegation does not constitute a defense in this action; the 
said allegation does not set forth facts sufficient in law to 
justify the erection by defendant of a party wall on plain¬ 
tiff’s said right-of-way, easement and land. 

13. The allegation in said plea that defendant caused a 
building to be constructed in accordance with defendant’s 
plans and specifications, survey and permit “solely upon 
the property to which he held the record title as aforesaid, 
with the exception of the aforesaid west six and a half 
inches of said party wall” is insufficient and does not con¬ 
stitute a defense nor is the same admissible or competent 
in this case. 

14. Because the allegation beginning in the last para¬ 
graph of page 4 of defendant’s said plea, with the words: 

“The plaintiff long before February 1921 knew that de¬ 
fendant intended to build upon and improve his property,” 


and ending on page 5, with the words 

“and this action was not brought by plaintiff until approx¬ 
imately four and a half years after the completion of the 
building,” 


does not constitute equitable estoppel; the said allegation 
is argumentative, indefinite and uncertain; and the said 
allegation fails to set forth facts sufficient to constitute a 
defense. 

13. The allegation in said plea as to the tax records and 
llu* payment of taxes by defendant and his predecessors in 
title of the property to which defendant claims record title, 
is improper and insufficient, and does not constitute a de¬ 
fense herein; and further that the matters therein alleged 
are not admissible as tending to show possessory title in 
defendant. 

lfi. The allegation in said plea, on page 3 thereof, 
40 that defendant did not know 


“at the time he purchased said property, or at the 
time of the beginning of the construction of his building 
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thereon, as aforesaid, that the plaintiff owned or claimed 
to own any right, title, interest, or estate,” 

is immaterial, inadmissible and incompetent. 

17. Because the allegation in the last paragraph of said 
plea, on page 5, in reciting the existence of the building 
having a frontage on Maryland Avenue of 26.08 feet and a 
depth of approximately sixty (60) feet, the cost of con¬ 
struction of which was approximately Eighteen Thousand 
($18,000) Dollars, fails to set forth facts justifying the 
erection of said building, in part, on plaintiff’s said right- 
of-way, easement and land. 

18. Because the last sentence in said plea that “defend¬ 
ant’s title and possession to the property described in the 
declaration, and each count thereof, is therefore lawful” 
is a mere conclusion of the pleader, and the same is not 
preceded by facts, or sufficient facts, justifying the same. 

19. Because the said plea fails to set forth sufficient facts 
to constitute a defense to plaintiff’s declaration; and said 
plea also fails to allege sufficient facts to constitute equit¬ 
able estoppel. 

Mr. George C. Gertman, 

Attorney for defendant: 

Please take notice that we will call the foregoing de¬ 
murrer to the attention of Justice Stafford, in Circuit 
Court No. 1, on Friday, January 20, 1928, at ten o’clock 
A. M. or as soon thereafter as counsel may be heard. 

LEVI H. DAVID, 

H. M. GOLDSTEIN, 
Attorneys for Plaintiff'. 

Service of copy acknowledged Jany. 19, 1928, @ eleven 
thirty a. m. 

GEORGE C. GERTMAN, 

Of Counsel for Deft. 

Supreme Court of the District of Columbia. 

41 Friday, January 20th, 1928. 

Session resumed pursuant to adjournment, Hon Wendell 
P. Stafford, Justice, presiding. 
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Upon the coming on for hearing of the demurrer filed, 
to the Additional Plea of defendant filed January 18th, 
1928, said defendant by his attorney of record George C. 
Gertman, Esqr. moves for leave to file a Substituted 
Amended Plea, which is granted, and said demurrer is con¬ 
tinued. 

Plea of Equitable Estoppel 

Filed January 26, 1928. 

# #*#•## 

The defendant for further plea to the declaration and 
the amended declaration, and each count thereof, says: 

That even if the plaintiff had acquired and held title by 
adverse possession or otherwise, to that part of the land 
which the plaintiff alleges has been unlawfully built upon 
by the defendant, yet the plaintiff ought not to have judg¬ 
ment herein because the defendant says that the plaintiff 
knew defendant was about to build exactly as he did there¬ 
after build and saw the defendant building throughout the 
whole time when the building was being constructed and 
made no objection thereto but stood by and watched the 
whole proceeding and thereby led the defendant to believe, 
and the defendant did believe that the plaintiff had no ob¬ 
jection to the same but acknowledged the right of the de¬ 
fendant to do the same until the defendant had substan¬ 
tially completed his building at an expense of many thou¬ 
sands of dollars, and the defendant so built in good faith 
believing himself to be the owner of record of the land in 
question, and the plaintiff knew that the defendant 
42 was acting in such honest belief, and also because 
prior to the commencement of the construction of 
the building thereon, the plaintiff sought to acquire by 
purchase from defendant that part of the land which the 
plaintiff alleges has been unlawfully built upon by the de¬ 
fendant, which lay between the western wall of a shop then 
upon defendants land and the western boundary of the 
same. 

DAVID L. BLANKEN, 

GEORGE C. GERTMAN, 

Attorneys for Defendant. 

(Endorsed.) 

Leave to file granted. 

WENDELL P. STAFFORD, 

J ustice. 
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Motion to Strike Plea 
Filed January 26, 1928. 


Now comes the plaintiff by counsel and moves the court 
for an order striking out defendant’s plea filed herein on 
January 26, 1928, on the following grounds: 

(1) That the said plea is argumentative. 

(2) Because the allegation in said plea “and the plain¬ 
tiff knew that the defendant was acting in such honest be¬ 
lief” states a conclusion of the pleader. 

(3) Because the allegation in said plea, to-wit: “and also 
because prior to the commencement of the construction of 
the building thereon, the plaintiff sought to acquire from 
the defendant that part of the land which the plaintiff al¬ 
leges has been unlawfully built upon by the defendant, 
which lay between the western wall of a shop then upon 

defendant’s land and the western boundary of the 
43 same” sets forth a matter of evidence which is im¬ 
material and does not amount to equitable estoppel. 

(4) Because the said plea is inconsistent with defend¬ 
ant's third plea heretofore filed, in which the defendant 
“denies tin* alleged possession, use and occupancy of the 
said plaintiff for the period of time as alleged”; and be¬ 
cause the said plea is inconsistent with the amended second 
plea of the defendant filed herein January 15, 1926, in 
which the defendant denies that the plaintiff was or is the 
owner of the property in question or that he was in pos¬ 
session thereof for the period of time alleged or any period 
whatever, and that in and by his said amended second plea 
the defendant admitted that he has been in possession of 
said land since 1921 and is still in possession thereof, and 
avers that he, the defendant, is the true and lawful owner 
of said property, and that in and by the said amended plea 
the defendant “denies the existence of the said fence and 
allevwav and the alleged use for over fiftv vears”. 

(5) Because the allegation in said plea that “the de¬ 
fendant so built in good faith, believing himself to be the 
owner of record of the land in question” is immaterial. 

(6) Because the said plea is inconsistent with defend¬ 
ant's amended plea filed January 15, 1926, in which the 
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defendant denies “that 1 lie plaintiff was in possession of 
said real estate and was ejected therefrom by him”, and 
also in said last mentioned amended plea the defendant 
“admits that lie is using and occupy- the said real estate 
at the present time and states that he is the owner 
thereof.’ ’ 

(7) Because the said plea of the defendant to which 
this motion is directed, taken in connection with the pre¬ 
vious plea of the defendant tiled herein, violates 

44 Buie 23 of this court, which provides that every 
pleading shall set forth the true facts upon which 

the pleader relies. 

LEVI H. DAVID, 

II. M. GOLDSTEIN, 
Attorneys for Plaintiff. 

Mr. George C. Gertman, 

Attornev for defendant: 

Please take notice that we will call the foregoing motion 
to the attention of Justice Stafford, presiding in Circuit 
Court No. 1 on Friday, January 27, 1928, at ten o’clock 
A. M., or as soon thereafter as counsel may he heard. 

LEVI H. DAVID, 

H. M. GOLDSTEIN, 
Attorneys for Plaintiff. 

Supreme Court of the District of Columbia 

Friday, January 27th, 1928. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

Upon consideration of the motion filed herein to strike 
out defendant’s plea filed January 26th, 1928, it is ordered 
that said motion be, and the same is hereby overruled. 

45 Plaintiff's He plication to Defendant’s Plea Filed 

,January 23 , 1328 . 


Filed January 30, 1928. 
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For replication to the defendant's plea filed herein on 
January 23, 1928, the plaintiff says that he, the plaintiff, 
denies that the plaintiff knew that the defendant was about 
to build exactly as lie, the defendant, did thereafter build 
as alleged in said plea. Plaintiff further denies that he, the 
plaintiff, saw the defendant building throughout the whole 
time when the defendant's building was being constructed 
as alleged in said plea, but the plaintiff says that he, the 
plaintiff, was in New Mexico during the winter and spring 
of 1921, having left the District of Columbia in to-wit: the 
month, July, 1920, to-wit: eight months before the defend¬ 
ant started to erect his, the defendant’s, said building. 
Plaintiff further denies the allegation in said plea that he, 
the plaintiff, made no objection to the defendant building 
as aforesaid, or upon the plaintiff’s alleyway or plaintiff's 
said land, but the plaintiff says that in to-wit: the month of 
July, 1920, prior to plaintiff's leaving Washington, D. 0., 
which was prior to the beginning of the construction of de¬ 
fendant’s said building, the defendant was advised by the 
plaintiff that he, the plaintiff, was the owner of the land 
constituting the said land sued for in this case, which was 
then enclosed and had been enclosed for to-wit: fiftv vears, 
and which was then owned by and in the possession of the 
plaintiff, by adverse possession, and had been in such ad¬ 
verse possession of the plaintiff and his predecessors in 
title for, to-wit: fifty years prior to 1921 ; and the plaintiff 
says that prior to the beginning of the construction of de¬ 
fendant's said building, the plaintiff warned the defendant 
not to erect, or cause 1o be erected, any part of de- 
4fi fondant’s building upon plaintiff’s said alleyway, or 
said land belonging to the plaintiff as aforesaid, or 
to use any part thereof for any purpose whatsoever. And 
the plaintiff further says that the defendant stated to the 
plaintiff, prior to the commencement of the construction of 
defendant’s building, at the time when the plaintiff warned 
the defendant not to use, or build upon plaintiff’s alleyway 
or land, that he, the defendant, did not care if plaintiff did 
own said alleyway and land as aforesaid, and defendant 
further then stated to the plaintiff that he, the defendant, 
needed all the frontage he could get and that he would use 
plaintiff's alleyway anyway. 
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And the plaintiff fur!her says that, notwithstanding the 
plaintiff’s protests to the defendant as aforesaid, the de¬ 
fendant did, thereafter, during the absence of the plaintiff 
from the District-of Columbia, cause the defendant’s said 
building to be constructed in part, wrongfully and mali¬ 
ciously upon the plaintiff’s said alleyway and land, and 
defendant wrongfully and maliciously destroyed and re¬ 
moved a large shade tree which was situated upon and en¬ 
closed within plaintiff’s aforesaid land. 

The plaintiff denies the allegation in said plea that the 
plaintiff stood by and watched the whole proceeding, but 
says that prior to the time the defendant began to construct 
his, the defendant’s, said building, the plaintiff had left the 
District of Columbia and was absent therefrom until the 
month of July, 1923. 

Plaintiff further denies the allegation in said plea that 
plaintiff led the defendant to believe that plaintiff had no 
objection to the defendant building upon the plaintiff’s said 
land and alleyway; and plaintiff further denies the 
47 allegation in said plea that the plaintiff acknowledged 
the right of the defendant to build upon the plain¬ 
tiff’s said land until the defendant had substantially com¬ 
pleted his, the defendant’s, building as alleged in said plea, 
but plaintiff says that while he was in Fort Bayard, New 
Mexico, in, to-wit: month of March, 1921, plaintiff learned 
that defendant was then causing to be removed a certain 
sewer pipe serving plaintiff’s and defnedant’s respective 
properties, and plaintiff, fearing that defendant might build 
on the plaintiff’s aforesaid alleyway and land, as defendant 
had previously threatened to do over the plaintiff’s objec¬ 
tion and protest to the defendant, plaintiff, on to-wit: in the 
month of March, 1921, mailed to defendant, at his residence, 
Twelfth and Maryland Avenue, Northeast, Washington, D. 
C., a letter again advising the defendant that he, the plain¬ 
tiff, was the owner and in possession of the said strip of 
land or alleyway, and warning the defendant not to build 
thereon. 

Plaintiff denies the allegation in defendant’s plea that the 
defendant so built in good faith, but says that the defendant 
had been twice warned by the plaintiff, as aforesaid, that 
he, the plaintiff, was the owner and in possession of said 
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alleyway and land and that the defendant should not take 
or use any part of plaintiff’s said alleyway or said land. 

Plaintiff further denies the allegation in said plea that he, 
the plaintiff, knew that the defendant was acting in honest 
belief that the defendant had a right to build upon plain¬ 
tiff’s said land. 

Plaintiff further denies that prior to the commencement 
of the building thereon, he, the plaintiff, sought to acquire 
from defendant that part of the land which the plaintiff 
alleges has been unlawfully built upon by the defendant, 
which lay between the western wall of a shop then 
48 upon defendant’s land and the western boundary of 
the same, as alleged bv defendant. 

LEVI H. DAVID, 

II. M. GOLDSTEIN, 
Attorneys for Plaintiff. 

Service of a copy of the foregoing acknowledged this 
28th day of January, 1928. 

GEORGE 0. GERTMAX, 
By Miss T. BUCKHANTZ. 

Rejoinder to Plaintiff's Replication. 

Filed February 6, 1928. 

• •••••• 

Now comes tin* defendant by his counsel and for rejoinder 
to the Replication to defendant’s plea of equitable estoppel 
filed herein on the 26th day of Januarv, 1928, says that he 
reaffirms and includes herein the matters and things pleaded 
and alleged in his, the defendant’s, said plea and that the 
plaintiff at the times and places therein alleged was repre¬ 
sented by and advised of the matters and things therein 
alleged by and through his legal and authorized agent, rep¬ 
resentative, servant and employee in that a person whose 
name is unknown to defendant, except that his last name 
is, to wit, Daly, and a relative of plaintiff, was then and 
there in charge of, control of and did then and there man¬ 
age, operate and control plaintiff’s business in his behalf, 
particularly the construction by defendant of his building, 
as therein alleged; that said person was advised of, knew 
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of and had notice of defendant’s actions as in said plea 
alleged in that he was present at the times and places when 
and where the defendant was erecting, preparing to 
49 erect and about to erect the said building on said 
premises, as heretofore pleaded; that on, to wit, the 
8th day of March, 1921, the plaintiff by written direction 
which is here and now exhibited and shown to the Court, 
directed, authorized and empowered said relative to act for 
and on behalf of said plaintiff and to represent said plain¬ 
tiff in the matters and things heretofore alleged and in the 
manner heretofore alleged; that said written direction is 
in the possession, custody and control of said plaintiff and 
his said relative, and each of them. 

GEO. C. GERTMAN, 

D. L. BLANKEN, 

Attorneys for Defendant. 

Joinder of Issue, &c. 

Filed February 6, 1928. 

• •••••• 

The plaintiff hereby joins issue upon the rejoinder of the 
defendant filed herein. 

LEVI H. DAVID, 

H. M. GOLDSTEIN, 

Attorneys for Pltff. 

Caption as above: 

Attys. for plaintiff: 

Levi H. David. 

H. M. Goldstein. 

Attys. for Defendant: 

David Blanken. 

George C. Gertman. 

Memoranda. 

February 9, 1928.—Jury sworn and respited. 

February 13, 1928.—Jury again respited. 

6—4781a 
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50 Question to be Answered by the Jury . 

Filed February 14, 1928. 

1. When the defendant erected his building had the plain¬ 
tiff gained title by adverse possession ? 

Answer: Yes. 

G. F. TOLSON, 

(Foreman.) 

Supreme Court of the District of Columbia. 

Tuesday, February 14th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

• •••••• 


Come again the parties hereto, in manner aforesaid and 
the same jury that was respited yesterday and after this 
cause is further heard, and given to the jury in charge, 
they upon their oath say they find in favor of the defendant. 

51 Motion for Neiv Trial 

Filed February 16, 1928. 


Now comes the plaintiff, by his attorneys, and moves the 
court for a new trial in the above entitled cause, and for 
grounds therefor shows to the court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the evidence adduced at the trial was not, bv a 
fair preponderance, sufficient to maintain the defendant’s 
plea of equitable estoppel. 

4. That the defendant failed to adduce sufficient evidence 
in support of his plea of equitable estoppel to maintain 
the burden of proof. 
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5. That the evidence adduced was insufficient to show 
that the defendant, in constructing his building upon part 
of the plaintiff’s land, was misled, to his detriment, by the 
plaintiff, and, further, the evidence at the trial was insuffi¬ 
cient to show that the defendant relied upon the plaintiff’s 
conduct as the basis for the defendant to construct his said 
building upon part of the plaintiff’s said land, the defend¬ 
ant testifying at the trial that he believed that he was the 
owner of that part of the plaintiff’s land upon which the 
defendant’s building was constructed, and the defendant 
further testified that he relied upon the survey which the 
defendant caused to be made, according to the lines in the 
defendant’s deed, by the Surveyor of the District of Co¬ 
lumbia. 

6. That the verdict is contrary to the law as given 
52 to the jury by the court. 

LEVI II. DAVID, 

II. M. GOLDSTEIN. 
Attorneys for Plaintiff. 

Mr. George C. Gertman, 

Attorney at Law, 

Washington Loan & Trust Bldg., 

Washington, D. C.: 

Please take notice that the foregoing motion will be 
called to the attention of Mr. Justice Stafford, presiding 
in Circuit Court No. 1, on Friday, February 24, 1928, at 
ten o’clock A. M., or as soon thereafter as counsel may be 
heard. 

LEVI H. DAVID, 

H. M. GOLDSTEIN. 
Attorneys for Plaintiff. 

Service of the foregoing motion is hereby acknowledged 
this — day of February, 1928. 

GEORGE C. GERTMAN, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Friday, March 2nd, 1928. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 
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Come dow the parties hereto by their respective at¬ 
torneys of record, and thereupon, the motion for a new 
trial filed herein comes on for hearing, and the same hav¬ 
ing been duly heard and submitted to the Court, is upon 
consideration thereof, hereby overruled and judgment on 
the verdict ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action, that defendant go hence without day, be 
for nothing held and recover of plaintiff his costs 
53 of defense to be taxed by the clerk, and have excell¬ 
ent ion thereof. 

From the foregoing judgment, the plaintiff by his said 
attorneys, in open court, notes an appeal to the Court of 
Appeals; whereupon, the maximum of an undertaking for 
costs is hereby fixed in the sum of one hundred dollars, 

V w 

with leave to deposit the sum of fifty dollars with the clerk 
in lieu thereof. 


Memorandum. 

March 21, 1928.—Motion to extend time to file Bill of 
Exceptions, Notice and Affidavit in support filed. 

Supreme Court of the District of Columbia. 

Friday, March 23d, 1928. 

Session resumed pursuant to adjournment, Hon Jen¬ 
nings Bailey, Justice, presiding. 

*«##••• 


Upon motion and for good cause shown, the time within 
which to file the bill of exceptions in this cause, is hereby 
extended to and including the 30" day of March, 1928. 

Memoranda. 

March 23, 1928.—Undertaking on Appeal $100. approved 
and filed. 

March 29, 1928.—Bill of Exceptions filed, and notice and 
acknowledgment of service. 
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Assignment of Errors. 

Filed March 29, 1928. 

# # # # * 


The plaintiff assigns the following errors: 

1. The trial court erred in granting defendant’s motion 
(tiled January 16, 1928) for leave to tile additional plea 
(filed January 18, 1928), setting forth alleged equitable 
estoppel. 

2. The court erred in not sustaining plaintiff’s demurrer 
to defendant’s said additional plea of equitable estoppel, 
filed January 18, 1928. 

3. The court erred in granting leave to defendant to file 
his substituted amended plea of equitable estoppel. 

4. The court erred in overruling plaintiff’s motion to 
strike defendant’s plea of equitable estoppel. 

5. The court erred in not holding that the defendant was 
bound by the testimony of the plaintiff, Norman W. Daly, 
whom the defendant called and examined as a witness in 
behalf of the defendant, relating to defendant’s plea of 
equitable estoppel. 

6. The court erred in permitting the defendant to con¬ 
tradict the defendant’s witness, Norman W. Daly, the plain¬ 
tiff, upon the subject matter of defendant’s plea of equi¬ 
table estoppel. 

7. The court erred in submitting to the jury the ques¬ 
tion of equitable estoppel as against the plaintiff. 

8. The court erred in overruling plaintiff’s motion for 
a new trial. 

9. The court erred in other respects apparent of record. 

LEVI H. DAVID, 

HYMAN M. GOLDSTEIN, 

Attorneys for Plaintiff. 

55 Service of foregoing assignment of errors is ac¬ 
knowledged this 29 day of March, 1928. 

GEORGE C. GERTMAN, ‘ 

Of Attorneys for Defendant. 
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Designation of Record. 
Filed March 29, 1928. 


The Clerk of Court will please include the following in 
the transcript of record on appeal of this case to the Court 
of Appeals: 

1. Declaration and list of deeds. 

2. Defendant’s original pleas 1 and 3 and list of deeds. 

3. Defendant’s amended pleas 2 and 4. 

4. Motion of plaintiff for leave to amend declaration. 

5. Memo: Order of Court granting leave to plaintiff to 
amend in 10 days (M. 76 p. 180). 

6. Joinder, note of issue and notice of trial. (Calen¬ 
dared.) 

7. Motion of defendant for continuance, notice and affi¬ 
davit. 

8. Defendant’s motion for leave to file additional plea, 
and affidavit filed January 16, 1928; order allowing said 
motion (M. 78, p. 43) and additional plea filed January 
18, 1928, and Exhibit. 

9. Plaintiff’s demurrer to additional plea and notice. 

10. Order continuing hearing thereon and granting leave 
to defendant to file substituted amended plea. (M. 78, 
p. 46.) 

11. Defendant’s plea of equitably estoppel and 
56 fiat of Justice Stafford. 

12. Plaintiff’s motion to strike plea of estoppel 
and notice. 

13. Plaintiff’s motion to strike said defendant’s plea 
overruled (M. 78, p. 52), with leave to plaintiff to plead as 
advised within five days. 

14. Plaintiff’s replication. 

15. Defendant’s rejoinder to plaintiff’s replication. 

16. Joinder of issue and note of issue. 

17. Memo: Jury sworn and respited. 

18. Verdict for defendant, including special question 
submitted by the court to the jury, and answer thereto by 
jury. 

19. Motion for new trial. 
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20. Judgment. 

21. Memo; Appeal noted in open court to Court of Ap¬ 
peals and amount of undertaking on appeal, fixed at One 
Hundred ($100.00) Dollars. 

22. Memo: Undertaking on appeal, $100.00, with corpo¬ 
rate surety, approved by court and filed. 

23. Memo.: Plaintiff’s motion, and affidavit, and notice, 
filed March 21, 1928, to extend time to file proposed Bill 
of Exceptions. 

24. Order of Court dated March 23, 1928, extending to 
March 30, 1928, time within which to file Bill of Excep¬ 
tions. 

25. Memo: Bill of Exceptions filed, with date thereof, and 
notice, and acknowledgment of service. 

26. Assignment of Errors. 

27. Minute entry settling and signing of Bill of Excep¬ 
tions by the Court and making same part of record. 

28. This designation. 

LEVI H. DAVID, 

HYMAN M. GOLDSTEIN, 

Attorneys for Plaintiff. 

57 Service of foregoing designation, with copy 
thereof, is hereby acknowledged this 29 day of 
March, 1928. 

GEORGE C. GERTMAN, 

Of Attorney- for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, May 17th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 

##*##*• 


The Court having this day signed the Bill of Exceptions 
taken at the trial of this cause, and heretofore submitted, 
now hereby orders the same made of record, nunc pro 
tunc, as of the time of the noting thereof at the trial. 
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58 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss : 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 57, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 70751 at Law, wherein Norman W. 
Daly is Plaintiff and Louis Sacks is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimonv whereof, I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 20th day of June, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

59 In the Supreme Court of the District of Columbia. 

At Law. 

No. 70751. 

Norman W. Daly, Plaintiff, 


vs. 

Louis Sacks, Defendant. 

Be it remembered that the above entitled cause came on 
for trial on February 9, 1928, before Mr. Justice Stafford 
and a jury duly empanelled and sworn to try the issues 
herein. Messrs. Levi IT. David and Hyman M. Goldstein 
appearing as counsel for the plaintiff, and Messrs. George 
C. Gertman and David L. Blanken appearing as counsel 
for the defendant. 

That previous to the beginning of the trial, namely, on 
January 16, 1928 the defendant filed a written motion sup¬ 
ported by his affidavit for leave to file an additional plea, 
which is set forth in the record to the granting of said 
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motion the plaintiff objected, and after argument by coun¬ 
sel for the respective parties, the court granted said mo¬ 
tion, to which the plaintiff excepted. On January 18, 19*28, 
defendant filed his additional plea to which the plaintiff 
filed a demurrer, which said plea and demurrer are set 
forth in the record, and after argument by counsel for the 
respective parties on said demurrer, the court entered an 
order continuing the hearing on said demurred which order 
is set forth in the record and thereupon, the court granted 
defendant’s leave to file a substituted amended plea, to 
which the plaintiff, by his counsel, objected and excepted; 
and thereafter the defendant filed a plea of equitable 
estoppel, to which the plaintiff filed a motion to strike, 
which was overruled by the court; plaintiff then filed a 
replication in response to which defendant filed a rejoinder, 
and issue was joined, all of which are set forth in the 
record. 

At the trial, it was stipulated by counsel for the respec¬ 
tive parties as follows: 

“1. That prior to and at the time of the institu- 
fiO tion of this suit the plaintiff was, and still is, the 

owner in fee simple of the record title of the follow¬ 
ing described real estate, situated in the City of Washing¬ 
ton, District of Columbia, to-wit: All that certain piece or 
parcel of land and premises known and distinguished as 
and being part of lot numbered one (1), in Square numbered 
Nine hundred and eighty-three (083), beginning for the 
same on the southern line of said lot at the point of inteV- 
section of North F Street with Maryland Avenue and run¬ 
ning thence Northeastwardly along said Avenue, Fifteen 
(15) feet thence due north sixty (fiO) feet thence west to 
the eastern part of said Lot, conveyed to Richard A. Con¬ 
nor and thence southeastwardly to the place of beginning, 
together with all the improvements, ways, easements, 
rights, privileges, appurtenances and hereditaments to the 
same belonging or in anywise appertaining, and all the re¬ 
mainders, reversions, rents, issues and profits thereof, and 
all the estate, right, title, interest and demand whatsoever, 
either at law or in equity of, in, to or out of the said piece 
or parcel of said land and premises. 

That the plaintiff acquired the said record title by the 

7—4781a 
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last will and testament of his mother, Josephine Esputa 
Daly, now deceased, duly admitted to probate and record 
on April 29, 1909, by the Supreme Court of the District of 
Columbia, holding a probate court.” 

“2. That, prior to and at the time of the institution of 
this suit the defendant was, and still is, the owner in fee 
simple of the record title of the following described real 
estate, situated in the City of Washington, district of Co¬ 
lumbia, to wit: Part of original lot one (1) in Square nine 
hundred and eighty-three (983) beginning for the same at 
the southeast corner of said square, being the corner of 
Twelfth and Maryland Avenue, thence southwesterly on 
Maryland Avenue twenty-six feet, one inch, to the line of 
the land conveyed in Liber N. C. T. f>2 at folio 444 of the 
Land Records of the District of Columbia, thence north 
sixty feet, thence west to the line of the land conveyed in 
Liber X. C. T. 62, folio 441 of the said Land Records, thence 
northwesterly along the line of the said land to the north 
line of said lot one (1) at a point distant fifty-eight feet, 
six inches, east from the northwest corner of said lot, 
thence east on said north line of said lot, forty-one 
61 (41) feet six inches to the west line of Twelfth 

Street, thence south on said Street ninety feet, eight 
inches to the beginning, together with the improvements 
thereon, and the rights, privileges and appurtenances to 
the same belonging and appertaining. 

That the defendant acquired the said record title by 
deed from Michael B. Harlow, dated October 25, 1919, re¬ 
corded October 28, 1919, recorded October 28, 1V19, in liber 
4264, folio 486, of the Land Records of the District of 
Columbia.” 

Thereupon, John Andrew Daly, a witness produced on 
behalf of the plaintiff, being duly sworn, testified, in sub¬ 
stance, as follows: I am seventy-two (72) years of age, 
a dentist, and the father of the plaintiff. T was born in 
Washington, 1). C., and was for many years the owner of 
the property, 1128 Maryland Avenue, Northeast, now 
owned by the plaintiff. My uncle William 1). Brashears 
was the original owner of the property. lie conveyed it 
to my mother. Our family lived there sixty-two (62) years. 
I was about ten years of age when I first went to live there. 
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1 lived there off and on np to the last eighteen (18) years; 
occasionally the property was rented to others. 

My uncle, William 1). Brashears, owned the adjoining 
lot, which the defendant acquired from Michael B. Harlow, 
as aforesaid, and he gave my mother, who had small chil¬ 
dren, this little space of ground, meaning that acquired by 
plaintiff through his mother’s will, as aforesaid. I saw him 
build the fences, front, back and sides. Thereafter, we 
boys, having saved money, put up a little shanty, and we 
lived there. 

When T acquired the property in 1890 or 1892,1 conveyed 
it to my wife, who, at her death, left it by will to our son 
Norman Daly, the plaintiff. 

The house upon the property, occupied a little over 
twelve (12) feet, or twelve (12) feet, six (6) or eight (8) 
inches, something like that. There was an alley way from 
the east side of the house, measuring three (3) feet or a 
few inches over, to my recollection. 

The entire property all around was enclosed by a fence, 

a shanty on the east side constituting a part of the fence. 

Of my own knowledge the alley was there nearly sixty (60) 

vears. I had occasion to and did continuouslv use 
• * 

62 this alley while T owned the property. There was 
no entrance to the property from the rear. The 
onlv entrance was through Marvland Avenue. 

The alley way of plaintiff’s property does not now exist. 
A building has been erected on part of the alley. The alley 
now measures about eight (8) inches in front and tapers 
back I don’t know how far. The alley is not now wide 
enough for a person to enter. 

On cross-examination, the witness testified: 

My uncle, AVilliam B. Brashears, at one time owned the 
property which the defendant, Louis Sacks, now owns. My 
uncle erected the frame buildings which were on the Sacks 
property when the latter purchased it. My mother erected 
the house, 1128 Maryland Avenue, Northeast, which the 
plaintiff now owns. This house was erected before my 
uncle’s death and while my uncle lived on the adjoining 
property now owned by the defendant. My son’s property, 
1128 Maryland Avenue, Northeast, is fifty-five (55) or sixty 
(60) years old; it has been added to occasionally. 
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While 1 have always had a home in this citv and have 
been away off and on, I did not know that the defendant, 
Sacks, was erecting a building on the land adjoining my 
son’s property. 

I have seen the Sacks property perhaps a dozen or 
twenty times in the last twenty vears. I saw it at intervals 
of a few weeks, and sometimes a few months. 

Our family occupied the plaintiff’s property, with the 
exception of intervals, for more than sixty (60) years, be¬ 
ginning about sixty-two (62) or sixtv-three (63) years ago. 

On re-direct examination the witness testified, in sub¬ 
stance : 

Up to the date of my uncle’s death, which occurred about 
1800, he owned and occupied the property now known as 
the Sacks property. 

On re-cross examination, the witness testified in sub¬ 
stance : 


The fence enclosing 1128 Maryland Avenue, Northeast, 
was built about sixty (60) or more years ago by my uncle, 
lie put it up himself. Tt was his play. Tie dug the holes, 
planted the posts and built the four (4) fences. At that 
time my mother owned 1128. That is the part which 
63 my uncle enclosed for us. 


On re-direct examination the witness testified in 


substance: 


In the front yard of 1128 Maryland Avenue, Northeast, 

my mother planted a tree, which stood on the west side of 

the alley, partly in front of our house. Tt didn’t block the 

allev. The tree is not there now. 

* 


Mahlon Grew, a witness produced by the plaintiff, after 
being duly sworn, testified in substance as follows: 

T reside at 1118 F Street, Northeast. T am seventy (70) 
years of age. I have resided at my present address since 
1890. I am acquainted with the Daly property, 1128 Mary¬ 
land Avenue, Northeast, and live about sixty (60) feet from 
it. Since 1899 I have had occasion to frequently visit the 
Dalys at their home, 1128 Maryland Avenue, Northeast. 
Within the last few years, a new building was built by 
Mr. Sacks on the lot adjoining the Daly property. Prior 
to the construction of the new building owned by the de- 
fendant, there was an alley entrance to the Dalv property. 
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There were two (2) frame buildings on the Sacks lot prior 
to the construction of his new building. There was always 
an alleyway between these two buildings and the Daly 
house. This alleyway was in the neighborhood of three (3) 
feet wide. I have been in the building contracting business. 

At the time the defendant constructed his building the 
plaintiff, Norman Daly, was away from Washington. The 
Daly property was occupied by tenants whose names I do 
not know. No member of the Daly family was living there 
that I know of while the defendant was constructing his 
building. Before the defendant constructed his building, 
to the best of my recollection, there was an old wooden 
fence running from the corner of the building then on the 
Sacks property up to the parking fence along the sidewalk. 
The wooden fence was removed at the time the defendant 
built his building, and it was replaced by an iron fence, 
which is not in the same position as was the wooden fence. 
It was moved over about two (2) feet. On my way to and 
from the grocery store, I passed the defendant’s property 
while the building was being constructed thereon. On none 
of these occasions did I see the plaintiff, nor any member 
of his family on the defendant’s property, the Daly 
(4 property or in the vicinity, according to my recol¬ 
lection. 

On cross examination the witness testified in sub¬ 
stance : 

If 1 remember rightly, I went through the defendant’s 
building only once or twice during its construction. On 
these occasions when I went through the building I do not 
remember seeing Dr. Daly, the uncle of the plaintiff, nor 
do I remember seeing or talking to a man from the Wash¬ 
ington Loan and Trust Company. 

During the construction of the defendant’s building, I 
did not communicate with the plaintiff in this case, nor did 
I communicate with the plaintiff’s uncle or father. 

Morris Platshon, a witness produced in behalf of plain¬ 
tiff, being sworn, testified, in substance: 

I am a superintendent of construction and engineer. 
Have been employed in this work twelve (12) years. Am 
acquainted with the properties at 1128 and il30 Mary¬ 
land Avenue, Northeast. At plaintiff’s request, I recently 


54 


NORMAN W. DALY VS. LOUIS SACKS. 


made certain measurements of the said properties. I found 
that it is fifteen (15) feet from the center of the party 
wall of the Sacks property to the west boundary line of 
the Daly property, and that six (6) inches of the brick 
party wall of the Sacks building is on the Daly property. 
The width of the passage way between the Sacks building 
and the Daly house, in the front is nine (9) inches, and 
the width between them in the rear two (2) feet, eleven 
(11) inches. The nine (9) inches just extends at the point 
where the two buildings meet, and the distance diverges 
wider and wider as it goes back. Starting from the rear 
of the Daly property, and walking south through the alley- 
way, between the two buildings, 1 would say that at a point 
one-fourth of the wav, the width of the alley-way is two 
(2) feet; at a point one-half of the way, fifteen inches and 
at a point three-fourths of the way, twelve (12) inches. 

1 observed a water meter in the front yard of the Daly 
property. The east iron fence enclosing the Daly prop¬ 
erty runs directly over the top of this water meter. One 
would have difficulty in taking the lid off this meter. 

It would be very difficult to repair the east wall of the 
Daly house, and would occasion additional expense 
65 to do so because of the presence of the wall of the 
Sacks building. The expense of repairs would he 
thirty percent (30%) greater. 

Assuming that, prior to the construction of the Sacks 
building, there was an alley-way three (3) feet in width, be¬ 
tween the Daly and Sacks properties, the actual frontage 
of the Daly lot would have about seventeen (17) feet. 

The present measurement of the frontage of the Daly 
house is twelve (12) feet, two (2) inches; the depth of the 
Daly house is forty-two (42) feet. 

The only entrance to the Daly house, at this time, is 
through the front door. 

On cross-examination, the witness testified, in substance: 

The Sacks building, which runs directly north, faces 
twenty-six (26) feet, one (1) inch on Maryland Avenue. 
There is no fence in the rear of the Sacks property, so far 
as the Daly property is concerned. The wall of the Sacks 
building serves as the fence all the way along. The rear 
wall of Sacks building runs northeasterlv. 

The east wall of the Daly house runs northwesterly. 
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The Sacks building overlaps or rather encroaches on the 
east side of the Daly property. 

Plaintiff offered the following three photographs, which 
were received in evidence without objection: (1) Showing 
front and (2) rear views of present alley-way; and (3) 
present view of properties of plaintiff and defendant. 

(Here follow photographs, marked pages 6(i, 67, and 68.) 

Malcolm C. Dorsey, a witness produced on be- 
69 half of the plaintiff, being sworn, testified, in sub¬ 
stance : 

I am employed as rent clerk by John F. Donohue and 
Son, real estate agents. Premises Number 1128 Mary¬ 
land Avenue, Northeast, were placed in their charge in 
September, 1923, to collect the rent. In December, 1923, 
the property was renting for $25.50 a month. Tenant re¬ 
mained about three months. Thereafter until October 22, 
1926, the rental was $30.00 a month. Mr. Manning was in 
the property when we got it. lie was there for three 
months. A man named Fallon was the second tenant, then 
Mr. Robinette was the last tenant. The property became 
vacant about October 22, 1926, and was vacant about four 
months, when Mr. Daly took it away from us. 

On cross-examination the witness testified, in substance: 

There was nothing very unusual about a small house 
like that becoming vacant. It needed a little repairing but 
it was in fair condition. When Mr. Daly took the prop¬ 
erty away, I understand that he was negotiating to have 
the repairs made. Between 1923 and 1926 we collected 
$30.00 a month rent for the property, excepting three 
months. The last tenant was Mr. Robinette, who paid 
$30.00 rent, and the tenant Manning, who was there only 
three months, paid $25.50. 

Maurice Fitzgerald, forty-three (43) years of 
70 age, a witness produced on behalf of plaintiff, sworn, 
testified in substance: 

I am a real estate agent and have been actively engaged 
in the real estate business since 1902. I have known the 
Daly property for twenty-five (25) years. As a little boy, 
I visited the Daly family there. 
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At the request of plaintiff, I recently inspected the Daly 
and Sacks properties. 

Prior to the construction of the Sacks building, there 
were two (2) entrances to the Daly property, the front 
door entrance and the entrance on the side. 

When I examined the properties recently, I found only 
one entrance to the Daly property, which is through the 
present door-way. 

I am acquainted with values of properties in the local¬ 
ity of the Daly and Sacks properties, and have been ac¬ 
quainted with properties in this section actually and ac¬ 
tively for ten (10) years. I was acquainted with values 
in this locality in 1921. I have made appraisals for the 
Enterprise Serial Building Association since 1917, cover¬ 
ing properties in this vicinity. 

In 1921 and prior to the construction of the Sacks build¬ 
ing, the fair market value of the Daly property, 1128 Mary¬ 
land Avenue, Northeast, as then used, including the alley- 
way, was between Twenty-five Hundred ($2500.00) Dollars 
and Twenty-seven Hundred and Fifty ($2750.00) Dollars. 

After the construction of the Sacks building, in 1921, the 
fair market value of the Daly property was Twenty-two 
Hundred and fifty ($2250.00) Dollars. 

In 1921, and prior to the construction of the Sacks prop¬ 
erty, the rental value of the Daly property was Twenty- 
seven and 50 100 ($27.50) Dollars a month. Subsequent to 
the building of the Sacks structure, and after the closing 
of the alleyway, under normal conditions, one would, with¬ 
out difficulty, obtain from Eighteen and 50/100 ($18.50) 
Dollars to Twenty-five and 50/100 ($25.50) Dollars per 
month rental. 

In my opinion, the value ot the Sacks building is Seven¬ 
teen Thousand and Five Hundred ($17,500.00) Dollars, and 
the fair rental value is One Hundred ($100.00) Dollars 
per month. Assuming that the Sacks building oe- 
71 cupies on the west three (3) feet of the Daly prop¬ 
erty, I would say that this additional three (3) feet 
enhances the value of the Sacks building twenty-five per 
cent (25%) from a rental standpoint. 

On cross-examination, the witness testified in substance: 

There is a demand for small houses of the character of 
the Daly property. The absence of an alley-way entrance 
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to the Daly house materially affects the rental value of the 
property to the average tenant. I recently became the 
rental agent of this property. It was occupied when it was 
turned over to me. It is now renting for Twenty-five 
($25.00) Dollars a month. Prior to the extinction of the 
alley-wav the fair rental value of this property was Twen¬ 
ty-seven and 50/100 ($27.50) Dollars a month. 

1 have known Mr. Daly for some years and have been a 
constant visitor at his home and during the life-time of 
his mother, at her home. 1 have known the family for 
over twenty-five (25) years. 

Norman William Daly, the plaintiff, being first duly 
sworn, in his own behalf testified, in substance, as fol¬ 
lows : 

I am forty-four (44) years of age and resided at 1128 
Maryland Avenue, Northeast, from about 1890 until 1920, 
when 1 went west. I was married when I lived there. I 
am now a widower. 

There were two entrances to this property when I lived 
there; one through an alley on the side and the other 
through the front door of the house. There was no rear 
alley to the property. The width of the alley on the side 
of the house was three and one-half (3VL>) feet. The alley 
was used for bringing in coal and wood. My mother was 
a vocal teacher. She used the front room as a studio. 
While she was teaching, 1 used the alley-way as an en¬ 
trance to the house so that my mother might have privacy 
for her teaching. 

1 left Washington in July, 1920. I went to Port Bavard. 
New Mexico, where I stayed two years. From there I went 
to California, where 1 remained for one vear. 

I went to New Mexico on account of my wife’s health. 
I remained away from Washington six ((>) years alto¬ 
gether. 1 returned to Washington once during that 
72 time; in 1923 or 1924, and stayed about one month. 

M hen 1 left W ashington on that occasion I went to 
New Mexico and stayed two years and from there went to 
San Bernardino, California, and stayed a year and a half. 
I returned to Washington again in December, 1926. 

There was a large shade tree in the front of my prop- 
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erty, within the enclosure. The tree was about two (2) 
feet from the post of the porch of my house. 

On cross-examination, the witness testified in substance: 

Counsel for defendant showed plaintiff a letter and 
asked him to identify the handwriting, and witness an¬ 
swered that it was his handwriting. Letter was marked 
for identification as “Defendant’s Exhibit #1.” 

I did not leave this city between 1890 and July, 1920. 
I was married in 1916 and lived in my house. 

On re-direct examination witness testified, in substance: 

1 had a conversation with Mr. Sacks before I left Wash¬ 
ington in 1920 and prior to the construction of his build¬ 
ing. In that conversation I told Mr. Sacks I owned the 
alley-way alongside my property. I told him that this was 
my ground, not to take it, not to build on it, to keep off 
it, and if he took it 1 would bring suit against him. 

Cross-examination of witness was reserved by defend¬ 
ant. 


The plaintiff produced other witnesses, each of whom, 
after being duly sworn, testified, in chief, supporting the 
allegations set forth in plaintiff’s declaration as to the 
possession of the plaintiff by adverse possession of the 
land in controversy, upon which the defendant sad con¬ 
structed a part of his building, a description of which said 
land, as said testimony disclosed, is set forth in plain¬ 
tiff’s prayer No. 1. 


Thereupon the plaintiff announced his case, in chief, 
closed. 

Thereupon the defendant, to maintain the issues upon 
his part joined, offered the following evidence: 

William I. Boyd, a witness produced on behalf of the 
defendant, being sworn, testified, in substance: 

I am now, and have been for ten years past, Assistant 
Surveyor of this District. I made a survey of the 
73 defendant’s property, dated January 11, 1928, taken 
from Survey Book 78, page 195. With relation to 
the dividing line between the old frame store, which stood 
on the Sacks property, and the Daly property, the South¬ 
west corner of the store building on the Sacks property 
was one foot one inch east of the west line of the lot, anil 
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the northwest corner of the same shop was .10 east, or 
about two inches. The north end of the old frame build¬ 
ing converged until it met the dividing line between the 
two properties at a point thirty-seven feet from Mary¬ 
land Avenue. The area of the strip of land which lies be¬ 
tween the west wall of the old shack, and the dividing line 
or boundary line between the Sacks and Daly properties, 
is 16.46 square feet. I made the original survey in 1905 
at this location and this was made from my files at that 
time. 

•• On re-direct examination the witness testified, in sub¬ 
stance : 

The distance between the boundary on the Sacks lot and 
the frame structure on the Sacks lot in 1905 was one foot, 
one inch, or thirteen inches. 

At the rear of the frame building on the Sacks lot, the 
distance from the boundarv of the Sacks lot to the build- 
ing on Sacks’ lot was two inches. 

The depth of the frame building on the Sacks lot was 
about 22 1 /?. feet. There was a fence in the rear of the 
frame building on the Sacks lot. This fence intersected 
at a certain point with a division line of the two lots. The 
depth of the Daly lot was 60 feet. 

The center of the defendant’s west wall is on the divid¬ 
ing line of the lot, the west face of the wall is 6 1 /* inches 
west of the dividing line of the lot. It extends the full 
length of the wall. 1 made the measurements myself. At 
the present time the distance between the present wall of 
the defendant’s building the the rear, or east wall of the 
Daly house, is 2.99 feet, and the distance between the 
present Sacks building and the plaintiff’s east wall at the 
front on Maryland Avenue, is .76 feet, or about 9 inches. 

The original distance at the front on Maryland Avenue 
between the defendant’s old frame building and the plain¬ 
tiff’s building before the new Sacks building was erected, 
was 2.38 or two feet, 4Vj inches. 

The width of the wall of the Sacks’ building is 
74 13 inches. Half of the wall stands on the Sacks’ 

property and half on Daly property. 

The defendant, in erecting his present building, did not 
extend his west wall beyond the division line between the 
two properties, with the exception of the 6V2 inches. The 
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distance in 1905 between the division line, between these 
two properties and the fence that ran in the rear part of 
the dividing line was .25 feet, or 314 inches. The present 
west wall of the Sacks’ property is on the division line 
between the two properties, that is, the west line of the 
Sacks’ property and the east line of the Daly lot, or rather 
the deed line. This line is of record in the District Sur- 
vevor’s office. 

On re-cross examination the witness testified, in sub¬ 
stance : 

The distance between the Daly house and the former 
shanty that was on the property prior to the construction 
of the present building of the defendant was two feet 4*4 
inches. I made these measurements. At the time T made 


this survey 1 did not make a record of it. 
the Sacks’ building was built, in 1905. 


This was before 


Alice Traverse Manning, a witness produced on be¬ 
half of the defendant, sworn, testified, in substance: 

I occupied the premises at 1128 Maryland Avenue, with 
my husband and family from July 19, 1920 to November 
1923. My husband paid a monthly rental of $25.50. When 
we first moved there Mr. Sacks’ had not started his build¬ 
ing. The building was finished in July 1921, T think. After 
he had completed his building, we remained there for two 
years. 1 am acquainted with the plaintiff. 1 am not ac¬ 
quainted with the plaintiff’s uncle, Fred Daly, and can’t 
identify him. I was still occupying the property when the 
tree was removed. As near as 1 can recollect, they were 
digging the foundation of the building and the roots of 
the tree wen* in the way and they had to remove the same. 
The trunk of the tree wasn't in the way of the building 
hut it would have been right in front of the door after 
the building was finished. 

On cross-examination the witness testified, in substance: 

1 lived in the Daly property from 1920 to 1923. During 
that period we paid the same rent, $25.50 a month. The 
Sacks' building was constructed in 1921. Before the Sacks’ 
building was started, 1 had the use of a passage- 
75 way to the Daly property. I used the passage-way 
for the purpose of bringing in fuel and other things. 
This passageway was closed up bv Mr. Sacks. Tie started 
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to build his building in a' out February, 1921. The allevwav 
was entirely closed almost right away after the building 
was started. 1 spoke to Mr. Sacks’ about it, telling him 
that we expected to be put to great inconvenience on ac¬ 
count of it, but he said that we wouldn’t; that he would see 
that we were taken care of all right; that he would allow 
us to use the back of bis place. He did give us the right 
to use the back of his place. 

AVe did not make any complaint to the plaintiff about 
the closing of tlie alley. Since we were using the back of 
Mr. Sacks’ property, we weren’t put out and it didn’t make 
any difference to us. Up to the time we left we continued 
to use the back of Air. Sacks’ property to get into our 
house. 


Louis H. Collegeman, a witness produced on behalf 
of the defendant, sworn, testified, in substance: 

In 1921 I was engaged in the building business. At that 
time 1 was employed by the defendant to erect the present 
building on his ground at Twelfth and Maryland Avenue. 
The building cost between $17,000 and $18,000. We began 
construction in February, 1921 and completed the building 
in July, as I recollect. It was built pursuant to and in ac¬ 
cordance with a permit obtained from the Building In¬ 
spector. The building was built on the boundaries of the 
lot as indicated bv the Surveyor of the District of Uolum- 
bin, and 6 1 -j inches over the west line. At the beginning 
of the building operations we had difficulty about a tree 
which stood on tlie public parking in front of the party 
wall. The tree was removed bv the Parking Commission. 
After the excavation was made, certain questions arose 
about a sewer pipe. At the time the building operations 
were started, 1 did not know the plaintiff’s uncle, Dr. Daly. 
I did meet him some time after we started negotiations for 
a permit to move the sewer. 

Before I started the construction of Air. Sacks’ new 
building, his lot was improved by an old two story building 
with a little addition on the side of it. This addition had 
been called a frame shop. I removed the entire building 
when I began the construction work on the new build- 


7 (5 ing. 

I had exclusive charge of the construction of Air. 
Sacks’ present building. I saw Dr. Daly at the Sacks’ 
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property once or twice, T recall. It was shortly after we 
started the construction of the wall at the time the question 
of the moving of the sewer arose. The biggest part of the 
walls of the building were up to the ground level then. I 
believe that this was the first time that 1 saw him. I am 
not sure whether 1 saw him once or twice. I do not recall 
clearly having seen Dr. Dalv on a second occasion. 1 did 
talk with him on the first occasion for just a few moments. 
I don't recall whether he introduced himself or how I hap¬ 
pened to know him. lie did not state for what purpose he 
was there. I don’t recall whether he asked me any ques¬ 
tions. 

I remember seeing the letter written bv Mr. Dalv to Mr. 
Sacks in reference to the construction of this building. At 
this time the roof of the building was almost up. 

I never wrote to Mr. Dalv before I started the construe- 
tion of this building, but I did write to him after the con¬ 
struction had started. At the time I wrote to Mr. Dalv, the 
foundations were already in, that being the only part of 
the building that was up. I had not started the walls. I 
wrote Mr. Daly to get permission to remove the sewer lead¬ 
ing from Mr. Daly’s house that was on the line of the wall 
of the new building. As I recall, I wrote to him to New 
Mexico. I got his address from the Washington Loan and 
Trust Company. I received a reply, I believe, through his 
uncle. The letter in reply was left at the Plumbing Inspect¬ 
or’s Office in the District Building. I had no other occa¬ 
sion to write Mr. Daly. He did write to me. I recall get¬ 
ting another letter from Mr. Daly, which letter is not in 
existence, with reference to a complaint that he had re¬ 
ceived from the tenant, complaining about certain danger 
to the Daly building, on account of the excavation, asking 
me to please take the necessary precautions to safeguard 
this building. When I received this letter, the walls on 
the west side of the building were already up and dirt 
filled in behind the wall, so I saw no need for making reply. 
I mean the wall was up to the surface, up to the ground 
level. 

It cost between $17,000 and $18,000 to build this 
77 Sacks’ building. Mr. Sacks’ paid me for it. 

On cross examination the witness testified, in sub¬ 


stance : 
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1 actually started building- operations for Mr. Oaks on 
the 22nd day of February, 1921. 1 did not see the plaintiff 
at any time before 1 started operations. The original plans 
for the Sacks' building were drawn by Mr. Mullitt. 1 re¬ 
vised the plans. There were no changes made as to the 
outer construction of the building. As the plans were orig¬ 
inally drawn, they included the property just as it was con¬ 
structed. Mr. Sacks never said anything to me about any 
conversation he had with the plaintiff. There is a side en¬ 
trance to the Sacks’ building, next to the Daly property. 

The first question that came up about the building was 
with refeence to the sewer. 1 went to see the Washington 
Loan and Trust Company, the agent, about that. They told 
me they would wire Mr. Dalv, who was then in New Mexico. 
They didn’t say anything about their authority. 1 did not 
tell the Washington Loan and Trust Company that it was 
the intention of Mr. Sacks to take Mr. Daly’s alleyway. 
There was no need to tell them that. My sole point with 
them was with reference to the sower. I was interested in 
the removal of the sewer that was in our wall line. I men¬ 
tioned to the Washington Loan and Trust Company that it 
would cost $90.00 to remove the sewer and I wanted the 
plaintiff to pay half of it. T think I mentioned this to Mr. 
Sacks. The plaintiff never paid anything towards the re¬ 
moval of the sewer. The plaintiff objected to the removal 
of the sewer by a telegram to the Washington Loan and 
Trust Company, and he mentioned that he was referring 
the matter to his uncle in the Oxford Building, who would 
later negotiate with me on the removal of the sewer. He 
did negotiate with me. 1 received a letter from him author¬ 
izing us to remove the sewer. The letter was in the Plumb¬ 
ing Inspector’s office. I haven’t tried to get that letter. T 
cannot say whether it is down there or not. The letter au¬ 
thorized the removal of the sewer so far as “Daly was con- 
corned.” The letter was signed “Mr. Dalv.” I didn’t 

know then whether it was Norman Dalv or the other Daly. 

• » 

1 do not recall. Tt was signed “Dalv.” There was no dis- 
mission at that time between me and Dr. Dalv, or with the 
plaintiff, or with the Washington Loan and Trust Company, 
that defendant’s wall was going to extend over on 
78 the Dalv alley. There was discussion with reference 
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to the defendant’s wall extendin over on the Dalv alley 

• • 

after the defendant showed me the letter from the plain¬ 
tiff. 

At this point counsel for the plaintiff reminded counsel 
for the defendant that the plaintiff requested the defend¬ 
ant to produce this letter, in response to which counsel for 
the defendant stated as follows: 

“I told you we haven’t got it. 7 ' 

The witness: 

As 1 recall, in this letter the plaintiff requested defendant 
to stop the operation and remove the building from his 
ground. I cannot give the date of that letter. At the time 
the letter was received, I was just completing the roof of 
the building. I think the letter was received bv the defend- 
ant about May, 1921. 1 discussed the matter with the de¬ 

fendant. 

1 personally completed the Sacks’ building, in the early 
part of July, 1921. I think there was some night work done 
on the building just towards the last. There was no night 
work done in the beginning. The west wall of the building 
was put up in the daytime. 

I testified on direct examination that T wrote the plain¬ 
tiff a letter. That is, I wrote through tlie Washington Loan 
and Trust Company. I didn’t personally write it. I never 
had any communication with the plaintiff; 1 never knew 
him. 

I did testifv in mv examination in chief that I got the 
address of the plaintiff from the Washington Loan and 
Trust Company and that I wrote him a letter, but that 
isn’t what I meant; that is not the fact. I took the letter 
about the sewer to the Plumbing Department. It was sent 
to me bv Mr. Dalv. I don’t recall which one. It was signed 
“Dalv.” T didn’t know at that time whether it was the 
plaintiff or John Daly, or any other Daly. I knew it was a 
Mr. Daly who owned the property. The letter came to me 
bv mail. As T recall it came from Washington. Tam sure 
that I got such a letter. 1 am not sure that it came from 
Washington and was mailed in Washington, T didn’t pay 
enough attention to the letter at that time. I was onlv 
interested in getting the necessary authority for the Plumb- 
ing Inspector’s office to permit us to remoye that 
79 sewer. I showed the letter to the defendant, but did 
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not turn it over to him. I do not recall the name of 
the man at the District Building to whom I delivered that 
letter in 1921. I don’t remember the handwriting on the 
letter, and cannot say whether it was typewritten or whether 
it was written by hand. The Washington Loan and Trust 
Company showed me the plaintiff’s reply to their telegram. 

At this point counsel for the plaintiff read the following 
telegram : 


“March 8, 1921. 


Washington Loan and Trust Company. 

Authorize nothing until you receive my letter. Have just 
written. 


NORM AN E. DALY.” 


The Witness: I saw that telegram from the plaintiff. I 
didn’t pay any attention to the names or I might have taken 
special notice as to who signed the letter. 

1 couldn’t say whether the communication that 1 left with 
the plumber came from the plaintiff’s uncle in Washington, 
or whether it came from the plaintiff in New Mexico. I 
showed the letter to the plumbing contractor who was do¬ 
ing the work for me. 1 showed the letter to Mr. Bradley at 
the Washington Loan and Trust Company and he told me 
that it was all right. This was before 1 delivered it to the 
inspector of plumbing. This was perhaps ten days after I 
had taken up with the Washington Loan and Trust Com¬ 
pany the question of the removal of the sewer. 

At this point counsel for the plaintiff called upon counsel 
for the defendant for a letter dated March 7, 1921, sent by 
the Washington Loan and Trust Company to the defendant, 
which the plaintiff had by motion requested the defendant 
to produce. Counsel for defendant replied as follows: 

“We haven’t any communications at all.” 

Counsel for the plaintiff then read to the witness the fol¬ 
lowing letter: 
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80 4 ‘March 7, 1921. 
Mr. Louis Sacks, 

Twelfth and Maryland Avenue, Northeast, 

Washington, D. C. 

Dear Sir: 

We are in receipt of your letter of March 3rd, with refer¬ 
ence to the building adjoining Number 1128 F Street, North¬ 
east. The absent owner of this property has not author¬ 
ized us as agent to receive official notice, but we have to¬ 
day sent him a telegram advising him of the circumstances 
and will communicate with vou or the contractors as soon 
as we have his reply. 

Very trulv vours, 

THOMAS BRADLEY, 

Vice President. 

The Witness: The defendant never showed me that letter 
from the Washington Loan and Trust Company. The only 
letter T saw was the one that has alreadv been referred to 
which came when the roof was being put on the building, 
telling defendant to stay off the plaintiff’s land. 

The letter that I took to the Building Inspector’s Office 
was addressed to me and was in reply to that telegram in 
which plaintiff said he referred the matter to his uncle. I 
endeavored to locate that letter bv inquiring at the Plumb¬ 
ing Inspector’s Office, but was told that it was not there. 

Counsel for the plaintiff then read to the witness the fol¬ 
lowing letter: 

“ March 14, 1921. 

The Oollegeman Company, 

504 E Street, Northwest, 

Washington, D. C. 

Gentlemen : 

We have received a telegram from Mr. Daly several days 
ago, advising us to do nothing in regard to the 

81 property on Maryland Avenue until we received his 
letter. The letter came to hand today and we enclose 

herewith a copy, which is self-explanatory. The telegram 
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which was sent at your request cost $2.00, for which amount 
we will be pleased to receive your check. 

Very truly yours, 

THOMAS BRADLEY, 

Vice President . 


The witness was then asked if that was the letter he had 
previously referred to in his testimony, and he replied: 

“That isn’t the letter that 1 referred to.” 


The Witness: I don’t remember getting that letter which 
was just read, nor do 1 remember seeing a copy of it. How¬ 
ever 1 do recall sending the Washington Loan and Trust 
Company a check for that telegram, therefore I must have 
received this letter from them. However, 1 have no recallec- 
tion of receiving a copy of the Daly letter. 

On re-cross examination the witness testified in sub¬ 
stance : 

Counsel for the plaintiff showed the witness the follow¬ 
ing letter: 

“Washington Loan and and Trust Company, 

Ninth and F Streets, 

City. 

Attention of Mr. Thomas Bradley. 

Gentlemen : 


Enclosed herewith you will find the check for $2.00 to 
cover expense for wiring Mr. Daly in connection with the 
property at 1128 F Street, Northeast. 

Yours very truly, 

THE COLLEGEMAN COMPANY.” 


The Witness: 1 do not recognize the handwriting in that 
letter. 1 suppose 1 sent the letter because it is writ- 
82 ten on our stationery. Seeing the letter now does 
refresh mv recollection. It was written bv a man in 
my office, a Mr. Max Gutter. He is no longer with me. He 
is in the hardware business now and lives at 1101 L Street, 
N. W. I knew that the plaintiff was in California, or in the 
West. Pending receipt of an answer from the plaintiff in 
reference to this sower matter, our building operations were 
not held up. 


6^ 
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On re-direct examination the witness testified, in sub¬ 
stance : 

We held up one corner of the wall where the sewer was 
in the way, and proceeded with the rest of the building. 

Mr. Bradley of the Washington Loan and Trust Com¬ 
pany, the man with whom I dealt at the time, is now dead. 


Sarah L. Sacks, a witness produced on behalf of the 
defendant, sworn, testified in substance: 

I am the wife of the defendant and prior to February 
1921 we lived at 1201 F Street, X. E. This is across the 
street from 1128 Maryland Avenue. Mv husband is in the 
drug business. He contracted to purchase 1130 Maryland 
Avenue in October 1919. About one week or ten days after 
my husband purchased the property, I was present in our 
drug store when a conversation took place between the 
plaintiff and my husband the defendant. The plaintiff said 
to the defendant that he, plaintiff, had heard that defendant 
had purchased the property next door to the plaintiff; that 
defendant replied 44 Yes, 1 have”; that the plaintiff inquired 
as to the amount defendant had paid for the property, in 
reply to which the defendant said: “$3000.00”; that plain¬ 
tiff said: “Oh you paid entirely too much”; that defendant 
said to plaintiff, “Well, I am certainly well satisfied with 

mv Iniv”. Plaintiff further went on to say 44 Do vou know 
• • • » 

that part of that areaway, in fact half of the areaway, be¬ 
longs to the building that you purchased,” to which defend¬ 
ant said: “Xo, I don’t, but when the proper time comes, 
1 will find out”. There was other talk that T do not recall 
but plaintiff apparently went out friendly. 

At the time my husband purchased the property there 
was an old frame shack on it,—a grocery store. There was 
an areaway a few feet away from the Daly property, and 
between the two buildings. When they built the new build- 
ing, the contractor tore down the old shack. 

83 There was another conversation bteween mv hus- 
band the defendant and the plaintiff. This was 
early in January 1920, after we had negotiated to have 
plans drawn. 

On the second visit plaintiff said to my husband: 44 I see 
the place has been surveyed.” He saw the stake in the 
alley where it had been surveyed. 
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The second time Mr. Daly came over was after the prop¬ 
erty had been surveyed. On that occasion he said: “Mr. 
Sacks, would you exchange with me part of that areaway 
of yours for a piece of land that 1 have in the back?” and 
lie said “No.” Mr. Dalv asked mv husband if he was 

%r 

going to use all of that land that he had purchased and Mr. 

Sacks said “Yes.” Mr. Dalv did not tell Mr. Sacks that 

* 

he and his family had always used that alleyway and not 
to touch it. Plaintiff was the first one to tell Mr. Sacks 
that half of that areaway belonged to the land that we had 
purchased. Mr. Daly never objected to my husband using 
the ground. At no time did Mr. Dalv tell mv husband that 
the areaway belonged to him (Daly). Mr. Daly never told 
mv husband to stay off the alleyway—that it was his and 
that if he took it he would sue him. 


The plaintiff came over to our place of business and said 
to the defendant “Are you going to build?”, to which de¬ 
fendant said: “Yes, I intend to build, if I can get the money, 
if I can borrow the monev to build with.” Plaintiff then 


said: “Well, are you going to use all of your ground that 
you purchased?”, to which defendant replied: “Yes, all 
that I purchased and whatever the District sees tit to allow 
me, wherever they have driven the stakes.” Plaintiff then 
said: “Well, wouldn’t you exchange with my part of that 
area way, that is yours for a piece of land that 1 have in the 
back?” to which defendant said: “No, I wouldn’t do that, 
but I will agree to allow you to use my back entrance to 
haul anything that you care to bring through.” Plaintiff 
further said: “Will you put that in writing and allow any¬ 
one to use it ?”, to which defendant replied: “No, I wouldn’t 
do that, because I do not know whom you would rent your 
place to, whether they would be agreeable to me.” Further 
conversation ensued which precipitated an argument. I 
then said to the plaintiff: “That is all uncalled for. The 
defendant was kind enough to allow you to use it if he does 
build and T do not see where it is necessary for you 
84 to be so insulting.” Plaintiff then left. Plaintiff 
never spoke to us after that and never came into our 
place of business. 

On cross examination witness testified, in substance: 

The first conversation between the plaintiff and defend¬ 
ant took place in our drug store, 1201 F Street, N. E. I 
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was in the store when the plaintiff came in on this occasion. 
1 was also in the store on the occasion of the second con¬ 
versation. 

To my knowledge the plaintiff never saw the plans which 
had been prepared for our building. Plaintiff was the first 
one to tell us that half of the alleyway belonged to 11 s 
before it was surveyed. 

At no time did the plaintiff tell us that the areaway be¬ 
longed to him. When we bought the property we left a 
deposit on it and had the title searched. We knew what 
was there. We were only buying the ground. 

There was no fence in front of the shack that was for¬ 
merly on our land. There was an iron fence on the park¬ 
ing of plaintiff's property. Idle fence ran from the street 
on a level with our shack enclosing the plaintiff’s property 
and his front yard. There was a tree in the parking on the 
plaintiff’s side. It was within the plaintiff’s enclosure. 


Frederick E. Manning, a witness produced on behalf of 
the defendant, testified, in substance: 

1 now reside at 1028 Florida Avenue, X. E. and am em¬ 
ployed in the General Accounting Division in the Govern¬ 
ment. 1 am acquainted with the plaintiff and defendant. 
T was at one time a tenant of the premises 1128 Maryland 
Avenue. I do not remember when my lease began but I 
imagine it was somewhere around 1918. I was a tenant of 
the plaintiff when the defendant started to build his present 
building, having been such tenant for about one vear. I 
remained in the plaintiff’s property over a year after the 
defendant’s building was completed. I paid the plaintiff 
a rental of $25.00 a month. 

I talked to the plaintiff the day before he left Washing¬ 
ton for Xew Mexico. He explained to me that there would 
be a controversy over the alleyway between his property 
and the defendant’s property and the controversy he had 
had with Mr. Sacks as to who owned it and intimated 
85 that I might expect something to happen there. The 
defendant’s property had been surveyed. There was 
a wooden peg down in the bricks. It was between the de¬ 
fendant’s property and the plaintiff’s property, about the 
middle of the alley. Mr. Daly showed me where the divid¬ 
ing line ran—how it criss-crossed the alley. There was a 
wooden peg about in the middle of the alley. 
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Counsel for the defendant, pointing to Dr. Frederick 
Daly, asked the witness if he knew him, to which the witness 
replied “Yes” and talked with him. 

The Witness: I saw him there. It was when parts of 
the walls of defendant’s building were up to about the level 
with the street and when they were getting ready to cut 
that sewer open. There was an open space in the west 
side wall about 12 feet from Maryland Avenue corner, near 
the sewer. The width of this gap was at least 6 feet. 

T am not exactly clear whether I saw Dr. Daly more than 
once. 1 thought I had seen him at least once before, not 
over 2 or three weeks difference, there. My recollection is 
that the occasion on which T talked to Dr. Daly was his 
second visit to the property. That my recollection of Dr. 
Daly’s first visit is that it occurred when the ground was 
probably broken. 

Dr. Daly told me the plaintiff had written to him and told 
him to come out there and look after things. 

On cross examination the witness testified, in substance: 

I first became a tenant of the plaintiff in war time, ’18 
or T9. 

There was a stake in the middle of the allev in front and 
the plaintiff, before he left Washington, called my attention 
to the fact that there was a controversy between him and 
the defendant as to who owned this line which had run right 
down the alley. He told me that he owned it because his 
family had occupied it for 50 years, and that the defendant 
claimed it. 

Prior to the construction of defendant’s building, I had 
been using the alley for taking in coal and wood. When 
the alley was closed up, I more than likely asked defendant 
what could he done about the alley and he told me to go 
across his, defendant’s, property in the rear. 

It was just before dark in the evening when I talked 
with Dr. Daly at my house regarding defendant’s 
80 building. I am sure Dr. Daly came out there once 
but I am not sure of any other time. 

The alleyway was closed when they first excavated. 

On re-direct examination witness testified, in substance: 

In the erection of his building the defendant moved the 
bottom boards of plaintiff’s house in which I lived and put 
jacks under part of it. 
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When the tree was removed, the defendant had put in 

some concrete for the lower foundation of his building. 

Very little brick work had been done. Mr. Daly did not 

tell me to notify him if the defendant intended to build 

•< 

upon the alley. 


Norman W. Daly, the plaintiff, was produced as a wit¬ 
ness for and on behalf of the defendant, sworn and testi¬ 
fied, in substance: 

I went to Fort Bayard in July, 1920, and returned to 
'Washington in 1923, on which occasion 1 stayed just a few 
days. At the time the defendant bought the property I had a 
conversation with him. The defendant said that the Sur¬ 
veyor had put a peg in the alley and that certain of the 
ground belonged to him, the defendant. T told the defend¬ 
ant that this ground did not belong to him. The defendant 
told me that he would possibly build upon the property but 
wasn’t sure. At the time the building operations were 
started bv the defendant I was in Xew Mexico. I don’t 
know just when these operations were started. 

In March, 1921,1 wrote the defendant a letter. I haven’t 
the letter here. 

At this point counsel for plaintiff called upon the defend¬ 
ant to produce the original of this letter, which counsel, by 
motion, had requested defendant to produce. Counsel for 
the defendant said: “We haven’t got it.’’ Whereupon 
counsel for the defendant asked counsel for defendant the 
following question: 

“Did vour client get it?” 

* w 


to which counsel for defendant said: 

“Yes, we admit the receipt of it.” 

The Witness: In this letter I wrote I told the defendant 
to keep off that ground, the ground belonged to me, 
87 and if he built I would bring suit against him, I told 
him that before 1 left. We had the understanding be¬ 
fore 1 left and while I was gone he built on the ground. 

T received a telegram from the Washington Loan and 
Trust Company about a sewer and I didn’t know anything 
about the building operations until that time. When I re¬ 
ceived the telegram I telegraphed back at the Washington 
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Loan and Trust Company’s request that I wouldn’t pay 
anything towards the removal of the plumbing. I also 
answered the telegram of the Washington Loan and Trust 
Company by a letter. 

The Washington Loan and Trust Company was my agent 
to collect the rents. 

The counsel for the defendant offered the following tele¬ 
gram in evidence: 


“Xorman E. Daly, 

Fort Bayard, New Mexico. 

“Sacks building brick store on corner next to Maryland 
Avenue house. Official survev shows vour sewer to be eight 
inches over line. Estimated cost of moving same forty-five 
dollars of which Sacks will pay half to avoid delay. Shall we 
authorize the work accordingly. Wire answer our expense. 

(Signed) THE WASHINGTON LOAN & TRUST 
COMPANY.” 


Telegram in answer: 


< < 


Fort Bayard, March 8, 1921. 


Washington Loan and Trust Company 
Real Estate Department. 

“Authorize nothing until vou receive my letter. Have 
just written. 

(Signed) NORMAN E. DALY,” 

Defendant also offered in evidence tin* following letter, 
being defendant’s Exhibit #1. 


88 


“March 8, 1921, Washington, D. C. 


Washington Loan and Trust Company. 

Drat: Sir: 

Tn reply to your telegram. Sacks has no rights to the 
8 inches of ground where my sewer pipes are as the Dalys 
have paid taxes on it for over 50 years and Sacks has 
never paid a cent on it. It is queer that they did not find 
out that I had 8 inches of that property when it was sur- 
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veyed so often before. Will you please see Dr. Fred F. 
Daly, Oxford Building, 14th and New York Avenue and 
explain all of this to him as I have written him also? 

If Sacks takes the 8 inches I will have no entrance to the 
back and have no wav to get mv coal and wood in. I don’t 
want the big tree in the front yard cut down. Sacks .‘I feet 
of ground in the rear. I don’t suppose he mentioned that 
to you. If he is going to take 8 inches in the front, don’t 
let him have any ground in the rear. The last surveyor 
said the old building on the Sacks property was over the 
building line in front. 

Respectfully, 

NORMAN E. DALY.” 


1 admit writing that letter. 

Probably mv wife wrote a letter to mv uncle, Dr. Fred 
Daly, the same day the telegram came. I don’t remember 
what I wrote him. I am quite sure I didn’t get any report 
from Dr. Dalv. When the letter was written to mv uncle, 
Dr. Fred Daly, March 8, 1921, I don’t know what was said 
because at the time I had appendicitis, my wife was ill and 
I was all upset. The defendant told me he might build but 
that he would first have to get the money. 

The defendant showed me the plans and specifica- 
89 tions for his building on one occasion when I was in 
his store. When he showed the plans to me, he 

said: 

“Here is the way that I can build without shutting vou 
out.” 


and then he showed me another way of building in which 
he said he could close me up. The defendant said to me: 

“l am not going to close you up.” 


1 received a telegram from the Washington Loan & Trust 
Company that the defendant was starting to build his 
building. The defendant himself did not tell me that he 
was actually starting to build. 1 don’t know that 1 wrote 
to my uncle about the defendant’s building. 1 might have 
written him about general conditions, talking mostly about 
mv wife, who had been an invalid 8 of the 9 years we 
were married. She was at death’s door most all of the 
time. 
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Wilt*ii I stated in the letter to the Washington Loan and 
Trust Company: ‘‘Sacks has no right to the 8 inches of 
ground where my sewer pipes are,” I meant that because 
my place was all fenced in and I had been living there 
since about 1890, and in 1910 the 20 years was up and I was 
told that when I lived on the place 20 years or more and 
no one claimed it, the ground belonged to me. Different 
people, including lawyers, had told me this. 

Before 1 left Washington I knew several men who were 
lawyers and I spoke to them about my legal rights. 

1 knew this before I went to New Mexico and 1 so told 
the defendant. The Dalys have paid taxes on this prop¬ 
erty for over 50 years. [Counsel agree that “this prop¬ 
erty” refers to the property to which the Dalys held record 
title.] 1 have receipts to show this but I haven’t them 
here. The property was surveyed before 1 left Washing¬ 
ton. I showed the stake to Mr. Manning and T told him 
that the defendant had bought the corner and claimed part 
of the ground in the alley as his. But I said “1 have used 
it since about 1890 and in 1920 the 20 years was up and the 
place belonged to me. It was left me by my mother by 
will and 1 have been living on it since about 1890.” 

I then asked Mr. Manning to let me know when the de¬ 
fendant started his building, but he failed to notify me. 
When I left Washington 1 expected that if the defendant 
built, the tree would have to be cut down. The tree 
90 was, however, in my place and was all fenced in. 
My grandmother planted that tree. 

When I used the words: “Sacks 3 feet of our ground in 
the rear” in my letter to the Washington Loan and Trust 
Company, I had reference to the statement that the defend¬ 
ant had made to me when he showed me the plans; the de¬ 
fendant on that occasion told me that 1 had 3 feet of 
ground in the rear of my shed.” 

By the statement in that letter: “If he is going to take 
the 8 inches in the front don’t let him have any ground in 
the rear,” I thought probably the defendant would try 
to take the whole property, including the 3 feet in the rear. 

I acquired my property by will from my mother, Jose¬ 
phine Esputa Daly. 

Frederick F. Daly, a witness produced on behalf of 
the defendant, sworn, testified in substance: 


7G 
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1 remember when tlie defendant was building his store 
at 1130 Maryland Avenue, X. E. The plaintiff or his wife 
wrote me something about a sewer the defendant was going 
to take up from their property, and asked me to go and look 
at it or see about it. 1 did not keep the letter. At that 
time I was suffering from kidney trouble and trying to 
work in my office and when I got out to the plaintiff’s prop¬ 
erty the walls of the defendant’s building on the adjoining 
lot were up, and I think they were putting the roof on. 

While at the plaintiff’s property, I talked to Mr. Man¬ 
ning, the plaintiff’s tenant. I told him we had occupied 
that ground a great many years. I don’t know whether at 
the time of my visit to the plaintiff’s property the sewer 
pipe referred to had been taken up and relaid by the de¬ 
fendant, for when I found the walls of the defendant’s 
building already up I went about my business and bothered 
no more about it. 

1 am positive that I was at the plaintiff’s property only 
once while the defendant was constructing his building and 
on this occasion they were putting the roof on defendant’s 
building. 

After making the investigation, I don't know 
91 whether 1 did or not write to the plaintiff. The let - 
ter written to me was, I think, written by the plain¬ 
tiff's wife and it had reference onlv to the sewer. 


Hubert Newsom, a witness produced on behalf of defend¬ 
ant, sworn, testified in substance: 1 am a real estate agent 
and have been in the real (‘state business for 12 years. My 
office is located at 1110 l! St. X. H., (i squares from 1128 
Md. Ave. X. E. 1 inspected the property at 1128 Md. 
Ave. X. E. last Thursday, and l have known of this 
property for the last 12 or lo years. I have not made any 
sales nor do I know of any sales in 1921 of property in the 
immediate vicinity of this property but l do know of sales 
of properties a few blocks away from this property. The 
fair market value of plaintiff’s property in Foby. 1921 was 
$lf)00 and the fair rental value of this property at that time 
was$2o per month. I don’t think the absence of the area-way 
from the plaintiff’s building would affect its rental value. 
The tenants wouldn’t notice the difference if they wanted 
to rent the property. 
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On cross-examination, witness testified in substance: 

The fair market value of plaintiff’s property in 1921, with 
the alley-way was $1500. To remove the alley-way would 
depreciate the value of the property 25 to 30 per cent. 

Louis Sacks, defendant, witness in his own behalf, sworn, 
testified in substance: In 19*21 prior to the erection of my 
store, I lived at 1201 F St. X. K. After the store was built 
1 moved there. We purchased the property in October, 
1919, and paid $3500. for it. At time of purchase, it was 
improved by a frame store and dwelling. In the fall of 
1919, immediately after the purchase of the property, I had 
a conversation with defendant. This conversation was held 
in my store, 1201 F St. X. K. and my wife was present. 

Counsel for the plaintiff made the following objection: 

“Mr. David: Pardon me. Just a moment, please. If 
your honor please, I want to call the Court’s attention to 
the fact that Mr. Gertman called this plaintiff to the stand 
as a witness in behalf of the defendant in reference to this 
question of agency, but he did not confine his line of 
inquires to that question, hut he went quite beyond it. Now, 
I claim that he made the plaintiff his witness on all matters, 
but particularly on the matter that went quite beyond 
92 the question of agency. Xow, l ask him whether it 
is his purpose to contradict his witness. If so, I 

object. 

The Court: I will overrule the objection. Exception 
mav be noted. 

Mr. David: Yes, sir. 

The Witness: The defendant asked me if 1 had pur¬ 
chased the property across the way and what price 1 paid 
for it. 1 told him that I had bought the property and paid 
$3500. for it. Plaintiff then said that 1 had paid too much. 
1 told him I was satisfied with the purchase. Then plaintiff 
asked me if 1 knew that part of the alley was included in the 
lot I bought and I said “ I did not know until the proper time 
for surveying would be made, then l would find out more 
definitely.” I had the second and last conversation with the 
plaintiff sometime in January 1920 in my store at 1201 F 
St. X. F. My wife was also present on this occasion. Dur¬ 
ing this conversation, plaintiff asked me if 1 were going to 
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build and if I intended to take ) .rt of that alley, which 

had been staked otT. I told him “Yes”; that I bought it, 

paid for it and had it surveyed by the District. Plaintiff 

then asked me if I wanted to trade for a piece of land in the 

rear of his property for a part of that alley. I told him 

“Xo”; that I bought this property and it belonged to me. 

I then said to plaintiff that I was willing to let him use that 

part of my lot at any time he lived there. He then asked 

me if I would give him this permission in writing and allow 

him or anvbodv else who lived in his house to use mv lot. 
• • • 

I told him 1 would not do that, as 1 did not know who would 
move into his house and be running through mv back vard, 
but 1 would let him use it. At this time I did not have anv 
plans and did not show them to plaintiff. The original 
plans and specifications of the building were drawn by Mr. 
Mullitt. He also surveyed the property. Mr. Collegeman 
did the contract work, starting building operations in Feb- 
rurarv 1921. It took him about (i months to build the build- 
ing. In neither conversation did plaintiff warn me against 
taking anv of that land. Plaintiff never told me if l used 
anv of the area-wav he would us< me. 1 received a letter 

i' • 

from the plaintiff around May after the walls were up and 
the roof was going on, the substance of which, was to remove 
mv building fiom his ground. I showed the letter to mv 
wife and to mv brother, who was mv attorney. He is now 
dead. In tin* original conversation with the plaintiff, 
93 before 1 received the plans, he objected to my con¬ 
structing this building. 

The plaintiff never told me tiiat he owned any of the land 
on which my building stands. At tin* time of the purchase 
of the property I had the title examined. When I built this 
building 1 believed I was the owner of the ground on which 
it was built and that 1 had a lawful right to erect the build¬ 


ing thereon. 

Q. When you erected your building as you did, did you 
believe that you were the owner of that part of the prop¬ 
erty which the plaintiff sought to purchase from you? A. 
By all means, 1 did, sir. 

The plaintiff never told me prior to the construction of 
mv building that he owned anv of the area wav nor that he 
owned it by adverse possession. He never warned me not 
to erect any part of my building on the areawav. 
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The building’ was buill during the day time We employed 
union labor. 

On cross examination, the witness testified in substance: 

When I started to build my building, I believed that I 
owned about half of the alleyway. 

Counsel for the plaint ill* then asked the witness the fol¬ 
lowing questions, which he answered as indicated: 

“Q. Well, you said in your direct examination you 
believed you owned it. What did you mean by that! A. 
Owned part of the alleyway, ds it now. As it stands now. 

(J. llow many feet of the allevwav did vou think you 
owned, or believed you owned? A. Well, there was a stake 
in the center of the alley which was put there by the sur¬ 
veyors, signifying my part of the property. 

(*). Then you relied upon the surveyor? A. Nobody else. 

Q. And from that you believed that you owned it? A. 
Yes, sir. 

Q. Then there was no occasion for any under- 
94 standing between vou and Daly, was there, so far 
as you were concerned? A. None to my knowledge. 

Q. But you didn't put your building up there relying on 
what Daly said, did you? A. Not fully. Because the Dis¬ 
trict is an authority on this subject. 

Q. It wasn't because Daly agreed with you: A. Because 
not solely on the Daly's belief because the District Govern¬ 
ment surveyed and allotted me that part. 

Q. That was why you put the building up? A. Yes, sir. 

Q. You didn't care what they said about it, did you! A. 
1 did, in some respects. 

Q. In what respects? Why, I wanted to know whether 
it belonged to me or not. 

Q. Well, you never had any doubt about the fact that you 
owned it? A. Well—not—I was positive until the District 
surveyed this part for me. 

(j. And then how did you feel about it? A. Felt about 
it that it belonged to me.” 

The witness: 

The alleyway was entirely enclosed and partly by the 
west wall of my frame building. 

I came out there in 1912, and purchased the property 
adjoining plaintiff in 1919. 1 saw the alley enclosed as it 

was during that time,— 7 years. I knew the plaintiff had 
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the right during this time to use t! . alley, bid I don’t know 
whether it was an exclusive right. It was there to be used 
by them in connection with their property. 

The contractor, as a part ot* the building operations, did 
remove the iron fence that ran to the allevwav between tin* 
Daly and Sacks properties. 

The tree was removed by tin* District Government after 
a letter, I think, was written by the contractor to the 
95 parking Commission. 

1 received a letter from plaintiff in May 1921. The 
main substance of the letter was a request that 1 move the 
wall of my building off the plaintiff’s ground. L don’t 
remember what else was in tiie letter. I remember the 
month clearly because the letter sounded ridiculous, asking 
that a completed wall be removed. On tin* advice of my 
attorney did not answer the letter. 

I never received a letter from the Washington Loan and 
Trust Company stating that said company had no authority 
to receive official notices for the plaintiff. 

After I purchased the property, the plaintiff, like the 
rest of the neighbors, asked me if I bought the property. 

Q. Did you tell him you owned the alleyway? A. 1 did 
not know what 1 owned. I knew there was 20 feet 1 inch 
frontage which I received a deed for from the title company. 
Plaintiff did not tell me he owned the alleyway nor did he 
tell me not to build on the allevway. Plaintiff never in 
either of the conversations said that he and the members 
of his family for years had owned the allevwav or informed 
me not to build upon it. In one of the conversations the 
plaintiff said to me that part of the alleyway was included 
in the lot that 1 purchased. I told him 1 did not know any¬ 
thing about it as 1 could not see off hand the distance of 20 
ft. 1 in. In the conversation 1 was not claiming anything— 
onlv what mv deed called for. 'The plans for mv building 
were ordered in January, 1920 before Daly left the city and 
they were delivered to me the latter part of that month. 1 
did not have the plans when 1 had the second conversation 
with plaintiff. 1 did tell plaintiff that 1 would build if 1 
could get a loan. I had notice to vacate. 1 knew that plain¬ 
tiff and his wife were out of town and that the tenant 
Manning had moved into their house. 
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1 never told the Washington Loan and Trust Company 
or Dr. Daly, uncle of the plaintiff, that I intended to build 
and take the alleywav, nor did 1 ever have anv communica- 
tion with tin* Washington Loan and Trust Company 
directly. 

Counsel for plaintiff then showed witness a letter 
b(i addressed to the Washington Loan and Trust Com¬ 
pany, signed “Lords Sacks" and asked him the fol¬ 
lowing questions: “Is that your letter to the Washington 
Loan and Trust Company?", to which he replied: “Yes, 


si r.’’ 


Counsel for the plaintiff then read the letter, which was 
a part of the file of the Washington Loan and Trust Com¬ 
pany, this file having been produced in court by the defend¬ 
ant : 

March 3, 1 ( J21. 

“Washington Loan and Trust Company, 

“Agent for property at Eleven Twenty Light F Street, 
North East. 

“Washington, I). C. 


“(jENTLEMEN : 


“Attention of Mr. Brady. 


“As explained to you recently by a representative of the 
Collegeman Company, contractors for the building adjoin¬ 
ing Eleven Twenty Eight F Street, North East, it will be 
necessary for the present sewer line observing the building 
for which you are agents to be moved from its present loca¬ 
tion to clear the party wall to be erected. Please give this 
your immediate attention inasmuch as the progress depends 
very much on it. 

“Thanking von very kindly in advance, I remain, 

O 9r • • 7 7 

“Yours very truly, 

“LOUIS SACKS.” 

“Witness: L. 11. Collegeman.” 

r i h » Witness: But I didn’t write the letter. The College- 
man Company may have brought it over and l signed it. 

Counsel for plaintiff then asked if he received an answer 
to this letter, to which he re]died : “No, sir.” (’ounsel then 
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read the following letter from the same file of the Washing¬ 
ton Loan and Trust Company: 

“Mr. Louis Sacks, 

97 “Twelfth and Maryland Avenue, North East, 

“Washington, D. C. 

“Dear Sir: 

“We are in receipt of your letter of March 3rd in refer¬ 
ence to the building adjoining number Eleven Twenty 
Eight F Street, North East. The actual owner of this 
property has not authorized us as agent to receive official 
notices, but we have today sent him a telegram advising 
him of the circumstances and will communicate with von or 
the contractors as soon as we receive reply. 

“Yerv truly yours, 

THOMAS BRADLEY, 

* 4 Vice President.” 

The Witness: 1 never received this letter. After my 
building operations had started and the alleyway had been 
closed* I did allow plaintiff’s tenant Manning to use the 
back part of my lot as an entrance to the house. I never 
advised the plaintiff about this. I didn’t know his address, 
it changed so often. At the time the matter of the removal 
of the sewerage arose, Mr. Collegeman asked me who was 
the agent of the plaintiff’s property and I told him the 
Washington Loan and Trust Company. 

“Q. Mr. Sacks, isn’t it true that before you started your 
building operations you made a proposition to buy the Daly 
property in order to avoid this controversy? A. No, sir, 
never did want to buv it. Because 1 didn’t have enough to 
put the building up. 

“Q. Did you ever ask him to sell you the whole property? 
A. No, sir, I never did. 

“Q. Was there any feeling between you and Daly after 
that second conversation? A. Well, he was the one* that 
went out and slammed the door and he never spoke 

98 to me since. 

Dr. Fred Daly, a witness produced on behalf of the de¬ 
fendant, sworn, testified in substance: 
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Counsel for defendant showed witness a copy of a letter 
purporting to be a copy of a letter written to him by the 
Washington Loan and Trust Company and asked him if he 
received it, to which he replied: “I don’t remember receiv¬ 
ing that letter. Mr. Bradley would have told me if it had, 
because he and 1 were very friendly always.” 

The Witness: Mr. Bradlev was the real estate officer of 
the Washington Loan and Trust Company at the time. I 
think I talked with Mr. Bradley and told him the walls of 
the defendant’s building were up. 

Alfred R. McGonogle, a witness produced on behalf of 
the defendant, sworn, testified in substance: 

1 am the Inspector of Plumbing for the District and held 
that position in February 1921. Verbal application was 
made to the District for permission to remove sewer pipes 
that were between an old shack on the defendant’s property 
and the plaintiff’s property, 1128 Maryland Avenue, N. E. 
Verbal permission was granted for the removal of that 
pipe. This permission was granted by my office in the 
regular course of business. 

To the best of my recollection we don’t ordinarily keep 
papers referring to small matters, but it is customary when 
the plumber of one property goes on another property for 
any purpose whatever to have some evidence that he has 
that right and presumably that right was obtained in this 
case or the work would not have been permitted to proceed. 

On cross examination the witness testified in substance: 

The application came to the office through the defend¬ 
ant’s plumber, one Sorrell. 

I have several files in this case but none in reference to 
this particular work because it was a very small piece of 
sewer. 

I cannot state positively that we had a letter from the 
plaintiff giving his consent to the removal of this sewer. 

The subpoena called for it but I cannot produce the 
99 letter. I have made a search for such letter but 
there is no such letter in the office. It would not be 
customary to keep a letter of that character after the work 
had been done. 1 cannot recollect ever having seen such a 
letter from the plaintiff. 
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It* such letter had been receive4 from the plaintiff, it 

would have been kept till the completion of the job, then 

taken out of regular file and skeleton papers would have 

been put in the record. That letter would have been de- 

stroved in the ordinary course of events. Such letters are 
« • 

usually retained 2 vears. 1 have the skeleton of the record 
of this case, but it does not show anything to indicate plain¬ 
tiff consented; it onlv shows the record of the actual in- 
sped ions made. I personally inspected the removal of that 
sewer. I talked with the defendant about it but I don't re¬ 
member whether I inquired of the plaintiff. When we get 
such letters of consent in the usual course of business, we 
take the letter as presented and make no effort to verify the 
authenticity of the consent unless we know there is some 
question about it. We do not turn them over to the police 
to investigate, as is done in other writings. 

The defendant thereupon closed his case. 

Frederick F. Daly, witness in rebuttal, produced on behalf 
of the plaintiff, sworn, testified in substance: 

I visited 1128 Maryland Avenue, X. E. I spoke to Mr. 
Manning on my arrival there. I told Manning that defend¬ 
ant was taking our alley, which had been in our possession 
for fifty years. 1 am sure I visited this property only once 
while the defendant's building operations were in progress. 
1 never talked with anyone else there except Mr. Manning. 
I never talked with Mr. Collegeman while visiting the prop¬ 
er! v at 1128 Maryland Avenue, X. E. 1 never knew him 
nor talked with him in my life, except during a conversa- 

t ion here in t he (’ourt house the ot her dav, when he was talk- 

• * 

ing to me about this case. Xor did I talk with the defendant 
on my said visit to the property. 


Norman W. Daly, plaintiff, on re-direct examination and 
in rebuttal, sworn, testified in substance: 


The defendant offered to purchase my property. 
100 He told me he needed all the frontage he could get. 

I told him I would not sell my place, and I objected 
to him taking the alley, told him the ground was mine and 


to keep off it. This conversation occurred just after he had 


bought his property. 1 dealt at his store and possibly I 


went there to get something and he came back with me and 
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asked me to sell him my property. T didn’t go to see the 
defendant about this property, he spoke to me about it. 
The defendant did show me the plans that had been pre¬ 
pared for his building. We were in his store at the time. 
Xo one I know of was present except Mr. Sacks and myself. 
He said: “Here are the plans” and showed me how he 
could build without closing me out and then another way 
he could close me out. I then told him that T owned that 
alley and I was going to find out about it and see whether he 
was entitled to it or not; that the family had owned it since 
18G3 and I had been living there since 1890 and no one 

ever claimed it and mv mother left it to me and 1 owned it. 

* 

I later went over and told the defendant that I owned the 
ground, and not to take it and that if he did take it, I would 
bring suit. He said to me that he didn’t care if I did 
bring suit. The defendant’s wife was present. 

“Q. Did Mrs. Sacks say anything? A. Yes. 

“(*). What did she sav? A. Well, she want- him to in¬ 
vestigate. 

“( t ). Well, what were the exact words? Do you remem¬ 
ber what she said? A. 1 couldn't exactly hear. 

“Q. Have vou anv idea of the substance of what she 
said? A. Well, she said as much as to sav: ‘You had better 
look into this further,’ because when I said ‘suit,’ she be¬ 
gan to take notice, she began lo sit up and take notice. 

In March 1921 I wrote the defendant a letter from Fort 
Bayard, New Mexico. It was addressed to 1201 F Street, 
X. E. across Maryland Avenue from the store. In this let- 
ter I told the defendant to keep off the ground; that it 
belonged to me. I received no reply to this letter. 
101 At no time did I ever offer to exchange property 
with the defendant. 

I first learned that the defendant’s building was com¬ 
pleted when my wife received a letter from one Miss Mar¬ 
tin. I don’t remember when this letter was received. 

On cross examination the witness testified in substance: 

I returned to Washington in 1923. 

The foregoing is the substance of all the testimony and 
the evidence offered at the trial. 

The court granted plaintiff’s prayers Nos. 1, 2, 3, 4 and 6. 
Said prayers Xos. 2, 3 and 4 are contained in the charge of 
the court to the jury. 
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Plaintiff's prayers Xos. 1 and 6 are as follows: 

1. If the jury finds from a preponderance of the evidence 
that for twenty years, or longer, prior to, to-wit: February 
21, 1921, the plaintiff and his predecessors had been in 
actual, exclusive, continuous, open and adverse possession 
of that certain piece or parcel of real estate, situated in the 
City of Washington, District of Columbia, known as and be¬ 
ing part of original lot one (1) in Square 983, and more 
particularly described as follows: Beginning for the same 
on the southern boundary line of said lot at a point 
102 on Maryland Avenue, Northeast, 14.46 feet North¬ 
eastward from the point of intersection of Maryland 
Avenue, Northeast, with North F Street, and running north¬ 
eastward 60 feet along the outside west wall of defend¬ 
ant’s brick building; thence Fast 6 1 /** inches to the center 
of said wall; thence southwestwardlv through the center of 
the said wall 37.33 feet towards Maryland Avenue, North¬ 
east ; thence converging south from the center of the said 
wall of defendant’s building 22.47 feet to a point on Mary¬ 
land Avenue, Northeast, distant 1.62 feet to the place of 
beginning; and if the jury shall further find that the plain¬ 
tiff* and his predecessors in title for twenty years, or longer, 
prior to February 21, 1921 had kept enclosed the said de¬ 
scribed land; and if the jury shall further find that the de¬ 
fendant, on or about February 21st, 1921, wrongfully took 
possession of the aforesaid described land, and is now in 
possession of the same, then the plaintiff is entitled to re¬ 
cover said land. 

6. The jury are further instructed, as a matter of law, 
that, in the event they find that in committing the wrong 
complained of in the declaration, the defendant acted will¬ 
fully or in reckless disregard of the rights of the plaintiff, 
then and in such event, the jury are not necessarily limited 
in awarding such damages as they find will fairly and 
reasonably compensate the plaintiff, but they may, if they 
think proper, in addition thereto, assess against the de¬ 
fendant, by way of punishment and as an example to others, 
such damage as, in the jury’s sound judgment, under all cir¬ 
cumstances as disclosed by the evidence, they believe the 
defendant ought to pay, within the limits of the total 
amount claimed in the declaration. 
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And thereupon, the court delivered the following charge 
to the jury: 

“The Court: Members of the Jury: The case has been 
argued to you in the light laid down by the Court in set¬ 
tling the law of the case with counsel, so that 1 need not take 
much time in further submitting it to you. 

As you have been told repeatedly, the first question which 
you have to decide is whether the plaintiff had title to the 
land upon which the defendant built his store; that is, that 
part of it claimed to have been owned by the plaintiff. He 
admits that he did not have a record title to it but he con¬ 
tends that he had gained title by adverse possession. 

If you find that he had gained title by adverse 
103 possession then you will have to go on and consider 
the further questions. Hut if you should be unable 
to find from the evidence that he had gained title by ad¬ 
verse possession then you would return a verdict for the 
defendant without going into the other issues of the case. 

If you find that he had acquired title by adverse pos¬ 
session then the question arises under the defendant’s plea, 
which has been read to you by counsel for the plaintiff— 
if you find the matters of fact stated in that plea to have 
been substantiated by a fair preponderance of the evi¬ 
dence then you will find a verdict for the defendant. If 
you do not find them so substantiated you will return a 
verdict for the plaintiff and will sign the verdict which 
will be sent out with you which will give the plaintiff the 
right to have the possession again of this land that the 
plaintiff is claiming to recover and the building will have 
to be cut down to that extent; and in addition thereto you 
will give the plaintiff such a sum as you finally decide that 
the plaintiff ought to have, after listening to the instruc¬ 
tions of the Court. 

Now that is a bare outline so that you will understand 
what the issues in the case are. 

There has been a good deal said to you on the question 
of what constitutes title by adverse possession. I granted 
certain instructions which seem to state the law correctly 
and you will take them as sound propositions of law. I 
will read them. 

Plaintiff’s prayer No. 1: “If the jury finds from a pre¬ 
ponderance of the evidence that for twenty years, or 
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longer, prior to, to wit, February 21, 1021, the plaintiff 
and his predecessors had been in actual, exclusive, con¬ 
tinuous, open and adverse possession of that certain piece 
or parcel of real estate, situated in the City ot 'Washing¬ 
ton, District of Columbia, known as and being part of orig¬ 
inal lot one (1) in Square 983, and more particularly de¬ 
scribed as follows”—and lie has described it as disclosed 
in the verdict which you will sign if you find for the plain¬ 
tiff—“and if the jury shall further find that the plaintiff 
and his predecessors in title for twenty years, or longer, 
prior to February 21, 1921, had kept enclosed the said de¬ 
scribed land, and if the jury shall further find that 
104 the defendant, on or about February 21, 1921, wrong¬ 
fully took possession of the aforesaid described 
land, and is now in possession of the same, then the plain¬ 
tiff is entitled to recover said land.” 

Plaintiff’s prayer No. 2: “The jury are instructed that 
even if the defendant and his predecessors had title to a 
part of the land in controversy by deed or according to 
the records, or that the defendant caused to be made a 
survey of the said land according to the lines of the de¬ 
fendant’s deed for building purposes, or that the defend¬ 
ant procured a building permit from the Inspector of 
Buildings to erect a part of the defendant’s building upon 
the land in controversy, if the jury find from the evidence 
that for twenty years, or longer, prior to February 21, 
1921, the plaintiff and his predecessors in title had been 
in actual, exclusive, continuous, open and adverse posses¬ 
sion of the said land in controversy, and that the said land 
was kept enclosed during the said period, the verdict of 
the jury should he for the plaintiff, unless the plaintiff is 
estopped to assert title.” 

Plaintiff’s prayer No. 3: “The jury are instructed that 
if the defendant and his predecessors had title to a part 
of the land in controversy by deed, or according to the rec¬ 
ords, their verdict should be for the plaintiff if the jury 
find from the evidence that for twenty years, or longer, 
prior to February 21, 1921, the plaintiff and his predeces¬ 
sors had been in actual, exclusive, continuous, open and ad¬ 
verse possession of the said land, and that said land was 
kept enclosed during said period, unless the plaintiff is 
estopped to assert his title.” 
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To speak a little further upon that matter: the period as 
agreed upon by counsel is twenty years in this case. The 
period required by the statute, by the law where adverse 
possession is claimed, and there are certain adjectives that 
go with the word 44 possession” which you cannot fail to 
notice and which I will speak of now more particularly. 

First the word “continuous”. There must have been pos¬ 
session for twenty years, continuously, with no interrup¬ 
tion whatever. It must have been exclusive; no one on 
the part of the defendant—neither the defendant nor 
lOo any one preceding him in that property having had 
anv use of it during that time. That is what we 
mean in this case by “exclusive.” 

Another word that goes with the word “possession” is 
44 adverse”. That means that it must have been a pos¬ 
session that was not the result of any permission given by 
the owner of the record title to the land, nor a license from 
him, hut a possession that was certain and acted upon by 
the occupant as of right, his own right, without anybody’s 
permission. It must have been that kind of a possession. 

It must also have been an “open” possession. Some¬ 
times it is characterized as a notorious possession. That 
is, the possession must have been such that the owner of 
the record title was hound to take notice that the occupant 
was claiming it against him, so that the facts and circum¬ 
stances would have indicated to him that it was not being 
occupied by any supposed permission of his, but as a mat¬ 
ter of right and against any claim that he might make 
to it. 

Those are the elements of adverse possession as the law 
understands it. And, in order to gain title by adverse pos¬ 
session you must have all those qualifications. 

So that in this case the question is whether the occupa¬ 


tion by the Dalvs is more than twenty years: twenty years 
or more before the 21st day of February, 1921, was con¬ 
tinuous, actual, open, and notorious and adverse. 

Now it is a question of fact for you to say from the evi¬ 
dence before you under all of the circumstances of that 
occupation, the fence, as well as the way the property was 
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used, all the evidence whatsoever that bears upon that 
question. 

The burden is upon the plaintiff to prove that title in the 
absence of a record title, and if you find a preponderance 
of the evidence in favor of the plaintiff upon that you ques¬ 
tion, you find that he did have title by adverse possession 
under that definition, then you will come to the question 
that arises under the defendant’s plea. But if you do not 
find that point established in favor of the plaintiff by a 
preponderance of the evidence you will find for the defend¬ 
ant and pay no attention to the other parts of the case; 

that is, if the plaintiff has failed on that first 
106 point. 

As 1 do not know what your verdict will be on that 
point 1 am obliged to go on and tell you what the law is 
if you find that the plaintiff had gained by adverse pos¬ 
session. If you so find then the question arises whether 
the plaintiff is estopped to assert his title. From now on 
we are assuming that he had the title. Has he estopped 
himself by his word or his conduct, or by both, from as¬ 
serting that title? 

You know how the evidence differs on that subject. On 
one side you have evidence tending to show that the plain¬ 
tiff at all times, when the matter came up between him and 
the defendant, asserted that he had title to the property, 
and adverse possession for a very long period of time, and 
that he never admitted anything to the contrary, and noti¬ 
fied the defendant that if he built upon the alley-way, upon 
the land in question, he would be sued for it. 

On the other hand you have testimony on the part of the 
defendant tending to show that the plaintiff admitted that 
one-half of the land used as an alley-way belonged to Mr. 
Sacks under his purchase, and that he made no assertion 
to the contrary but tried to make a bargain with the de¬ 
fendant Sacks to exchange some land in the rear for that 
half of the alley-way which he admitted belonged to Mr. 
Sacks. That is a question entirely for you to decide. 

Then you have evidence tending to show that the de¬ 
fendant, while the defendant was building, the plaintiff 
was informed of the erection of the building, knew where* 
it was being located; that he knew where it was to be lo¬ 
cated before he went to the West and that he raised no sub- 
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sUmtial objection to the matter until the roof was on, or 
about to be put on, when the greater part of the expendi¬ 
tures had been made in erecting the building. 

On the other hand you have evidence tending to show 
that such was not the fact, that the defendant contested 
the matter whenever he referred to it and that Mr. Sacks 


knew that it was contested and disputed, and was building 
at his peril and with the threat of a law suit on it. 

Those questions of fact have been fully argued by coun¬ 
sel so that I am not going into them. 

I call your attention, as Mr. David did, to the language 
of the defendant’s plea of estoppel, because if that 
107 plea is made out then the defendant is entitled to a 
verdict notwithstanding the adverse possession title 
held by the plaintiff. Of course this plea you will not come 
to unless you find that the plaintiff had a possessory title; 
so that this plea admits, must admit that at this stage of 
the case plaintiff would have the title by adverse possession, 
but notwithstanding that the plaintiff ought not to be al¬ 
lowed to oust the defendant from the land and have his 


building removed in part because he says that the plaintiff, 
that is, Daly, knew that the defendant was about to build. 
You will recall the evidence pro and con on that subject; 
that lie saw the defendant building during the whole time 
the building was being constructed, that he could see it 
being constructed along beside his own, and that he did 
not make any objection, and even if he was in New Mex¬ 
ico, be had his uncle to watch the matter for him. 

You have heard the evidence pro and con on that subject. 
“That he made no objection”—you will recall the evidence 
on that, as to whether lie did object—“but stood by and 
watched the building proceed and thereby lead the defend¬ 
ant to believe”—that is, Mr. Sacks—“and the defendant 
did believe that the plaintiff”—that is, Mr. Daly—“had 
no objection to the same but acknowledged the right of the 
defendant to do the same until the defendant had sub¬ 


stantially completed his building at an expense of many 
thousands of dollars.” 


Then there is the point that he believed that he had 
title to the land and the defendant knew that lie was act¬ 
ing on that honest belief, and then there is something about 
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having an offer to purchase the huul. I shall pass over the 

evidence and come to the questions of law. 

Now if what I have read to you is made out here by a 

fair preponderance of the evidence—I think \ should say 

a word bearing on the question whether Mr. Daly tried 

to buy a part of the land which he is now claiming to own 

by adverse possession. You are not bound to take either 

storv in whole or as true, either the storv of that conver- 
• * • 

sation as told bv Mr. and Mrs. Sacks or as told by Mr. 

• * 

Dalv, because vou have all the evidence in the case before 
you and all the probabilities of the case to help you in 
deciding the mat tin*. I am onlv concerned with the 
10K law touching such a conversation. You might be led 
to take the view of it that Mr. and Mrs. Sacks were 
right and that ho did admit that he did not own that half 
of the alley; that Mr. Sacks did own it, or that he made 
that up to get title by swapping some right he had in the 
rear. And if you believe that to be the fact, taking all 
of the evidence together, that would weigh, of course, 
against Mr. Daly’s present claim which is quite to the con¬ 
trary. It would tend to show that he had, that he claimed 
that he had, title and show that Mr. Sacks was justified in 
understanding that he might build there without any fear 
that Mr. Dalv would claim title. 

t hi the other hand vou mav take the view that Mr. Dalv, 
who says that no conversation of the kind occurred, that 
there was some conversation of the kind occurred, that 
there was some conversation with reference to a right of 
way in tin* rear, because as Mr. Sacks said that he was 
holding that he should use* the land in the rear to make a 
drive as long as Mr. Dalv lived there. 

Or you may take a still further view and not adopt en¬ 
tirely the view of either side and that is that Mr. Daly 
said to him, as In* claimed: “My family have occupied this 
for fifty odd years and I claim that it is my property by 
virtue of that long occupation, but you run the line through 
there and in the middle of the alley and rather than have 
any controversy I will give the land back of my shed which 
J am not using if you will give up the part of the alleyway 
watt which you are claiming. That might have been said 
of course, without an acknowledgment of the right of Mr. 
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Sacks but as a matter ol‘ compromise and as such it would 
have verv different weight at vour consideration. 

Xow all such questions are entirely for you. 1 have 
nothing to do with them. It is not my province to decide 
any such questions, but all such questions are for you and 
you must decide all questions of fact and upon your own 
good judgment consider all the evidence in the case. 

There are some instructions which have been granted 
which I will read to you. Number 4 prayer of the plaintiff 
reads: 

“The jury are instructed, as a matter of law, that the 
defendant’s plea of equitable estoppel filed in this case, if 
the jury come to the question of estoppel, is an ad- 
109 mission bv the defendant that, on to-wit: February 
*21, 1921, when the defendant took possession of the 
land in controversy the plaintiff was then the owner 
thereof; that the burden of proof is upon the defendant 
to establish by a preponderance of the evidence all of the 
essential elements of the defendant ’s said plea of equitable 
estoppel, and if the defendant fails to do so, the verdict 
of tin* jury shall Ik* for the plaintiff.” 

That is only a repetition of what I have just said to you. 
You have nothing to do with the plea at all unless you find 
that tin* plaintiff had acquired title by adverse possession. 

Braver No. (> was read to von bv Mr. David in his argu- 
ment and 1 think I need not read it to von. That relates 
to the matter of exemplary damages. But I am going to 
state what the verdict, if it is for the plaintiff' as stated 
before, should be. You will find this verdict which has 
been prepared, because it contains an exact description of 
the property as agreed upon by counsel, that is, that the 
plaintiff* shall recover possession of that property. But 
the plaintiff' is also entitled to be made whole for the time 
during which up to the time of the verdict, the land has 
been wrongfully occupied by the defendant. There is 
some evidence* in the case in connection with this point of 
view, with respect to how much the plaintiff has been dam¬ 
age! 1 l\v wrongful occupation. One way to arrive at it is 
to test how much less he has received, or could receive, bv 
way of rentals after the alley-way had been permanently 
closed up. Another point of view is to look at the rental 
value of the building, or the occupied part of the plain- 
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tiff’s land as a store; what the rental of the whole store 
was and what the rental value of the particular part of the 
property that was used as the store. 

You might adopt either measure of damages, but which¬ 
ever was larger you might adopt and ought, 1 think, to 
adopt, but you could not add the two together because that 
would be unjust. You should see to it, if you find for the 
plaintiff, that the damage is justly compensated for de¬ 
priving the plaintiff of the use of the land, and you may 
ascertain the value of that use in either of the ways I have 
stated, whichever would be the larger amount. 

There is no evidence hereupon which you could 
lit) base a verdict of damages in distinction from this 
rental value. Xot one bit of evidence was intro¬ 
duced as to what it would cost to put the property back in 
the condition it was before the wall was put there. 

If you find for the plaintiff, after determining the com¬ 
pensation damages, plaintiff asks you to consider the ques¬ 
tion of whether there should be something added bv wav 
of punishment. The plaintiff has no right, as a matter of 
law, to recover such damages. But it is only fair for the 
Court to tell you that this is a case of ejectment and be¬ 
longs to that class of cases in which the jury have a right, 
if they see lit, to add what is known as punitive damages, 
but they are justified in adding such damages only in cases 
where they are satisfied by the evidence that the defend¬ 
ant was not acting in good faith but was proceding wrong¬ 
fully and from what has been called malicious intentions. 
At least, with a disregard of tin* rights of the other party 
to have his own way, no matter if he did violate the other 
party's rights. 

In such a case the jury may add something by way of 
punishment. But they ought always proceed moderately 
and award such damages only where you find it is such a 
case that it would be proper to add such damages. 

I do not think of anvthing else. 

1 am going to ask you gentlemen to sign this paper 
(handing paper to jury) “yes” or “no.” We had in mind 
helping you in considering that question. The question 
to be answered by the jury: 


“When the defendant erected his building had the plain¬ 
tiff gained title by adverse possession?” Please write in 
that answer as you find the fact to be. 
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And if you find for the plaintiff you will find the type¬ 
written paper headed “verdict;” and you will be prepared 
to state to the Court, if you find for the plaintiff, what 
amount of damages you have allowed, and if you have in¬ 
cluded in any part of the damages state what amount by 
way of punishment.” 

The form of the “typewritten verdict” referred to in 
the charge of the court, handed to the jury for its 
111 consideration, which had been prepared hv counsel 
for plaintiff, the counsel for defendant consenting to 
the form thereof, is as follows: 

Law. Xo. 70751. 

“Norman \V. Daly, Plaintiff, 


Louis Sacks, Defendant. 

Verdict. 

We the jury render a verdict in this case for the plain¬ 
tiff against the defendant, as follows: 

For the possession of that certain piece or parcel of 
land situated in the City of Washington, District of Co¬ 
lumbia, known as and being part of original lot one (1) 
in Square 983, and more particularly described as follows: 
Beginning for the same on the southern boundary line of 
said lot at a point on Maryland Avenue, Northeast, 14.46 
feet Northeastward from the point of intersection of Mary¬ 
land Avenue, Northeast, with North F Street and running 
northeastward 60 feet along the outside west wall of de¬ 
fendant’s brick building; thence Fast 6VI* inches to the 
center of said wall; thence southwestwardly thru the center 
of said wall 37.53 feet towards Maryland Avenue, North¬ 
east; thence converging south from the center of the said 
wall of defendant’s building 22.47 feet to a point on Mary¬ 
land Avenue, Northeast, distant 1 62 feet to the place of 
beginning.” 

Mi*. Gertman: If the Court please, 1 do not know whether 
or not I reserved an objection to the plaintiff’s prayers 
being allowed. If not I desire to do so at this time. 

The Court: There was no exception, no. 

Mr. Gertman: May it be noted there? 
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The Court: I thought they were satisfactory. I under¬ 
stood thev were. 

Mr. David: I did not understand there was any objec¬ 
tion. 

Mr. Gertman : May the jury have the letter of March 7th ? 
The Court: Both parties relied upon it very 
112 strongly. Neither of you have any objection to it ' 
Mr. David: None in the world. 

Mr. Gertman: If the jury cares to take it. 

The Court: The jury may take the letter. 

The Clerk: The members of the jury will please retire. 

(Thereupon, the jury retired for the consideration of its 
verdict.) 

And thereafter, the jury answered the aforesaid ques¬ 
tion propounded to them by the court with respect to plain¬ 
tiff’s title by adverse possession in the affirmative, but the 
jury returned a verdict for the defendant. 

And thereupon, and as all of said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, before the jury retired to consider 
its verdict, and in order to make the same part of the 
record herein, which is hereby ordered, so that the plain¬ 
tiff may have his case reviewed on appeal, the plaintiff, 
by his attorneys, moves the court to sign and seal this, 
his Bill of Exceptions, to have the same force and effect 
as if each and every one of said exceptions had been sepa¬ 
rately signed and sealed which motion is granted by the 
court; and thereupon the plaintiff tenders this, his Bill of 
Exceptions, and requests the court to sign and seal the 
same, which is accordingly done, now for then, in duplicate, 
this 17th day of May, 1928. 

[seal.] WENDELL I\ STAFFORD, 

,] it slier. 

1 L‘> [Endorsed:! At Law No. 70,77)1. Norman W. 

Daly, Plaintiff, vs. Louis Sacks, Defendant. Bill of 
Except ions. 

Endorsed on cover: District of Columbia Supreme 
Court. No. 4781. Norman W. Daly, Appellant, vs. Louis 
Sacks. Court of Appeals District of Columbia. Filed Jul. 
2, 1928. Henry W. Hodges, Clerk. 
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IN THE 


Court of appeals:, district of Columbia 

April Term, 1928. 


No. 4781. 


Norman AY. Daly, Appellant, 


vs. 

Louis Sacks, Appellee. 


STATEMENT OF THE CASE. 

This appellant, Norman W. Daly, hereinafter re¬ 
ferred to as plaintiff, appeals from a judgment of the 
Supreme Court of the District of Columbia, in favor of 
the appellee, Louis Sacks, hereinafter referred to as 
defendant, in an action of ejectment. (Rec. 43-44) 

The action involves a strip of land, consisting of, ap¬ 
proximately, 3 feet in width by a depth of 60 feet, and 
is located between plaintiff’s two story frame dwelling 
house, No. 1128 Maryland Avenue, Northeast, and the 
defendant’s two story brick building, No. 1130 Mary¬ 
land Avenue, Northeast, the latter being the north¬ 
west corner of Maryland Avenue and 12th Street, 
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Northeast, this city. (See the three photographs be¬ 
tween pages 54 and 55 of the Record.) 

The Pleadings. 

Plaintiff’s original declaration, containing four 
counts, tiled October 19, 1925 (Rec. 1-11) alleged, in 
substance, that he was the owner in fee simple of a 
strip of land, fronting on Maryland Avenue, Northeast, 
being a part of original lot 1, square 983 (described by 
metes and bounds in each count) and that he was in 
lawful possession thereof on February 21, 1921, when 
defendant wrongfully dispossessed plaintiff of the 
same by erecting a building upon a part of said land, 
closing plaintiff’s private alleyway, the only means of 
ingress to and egress from the rear of plaintiff’s prop¬ 
erty (Rec. 4), and of which plaintiff and his predeces¬ 
sors in title had been in possession for over 50 years 
(Rec. 4, 5, 7, 8) Mesne profits and damages are 
claimed. (Rec. 3, 8, 9) The declaration was accom¬ 
panied by a list of documents under rule of court, sup¬ 
porting plaintiff’s chain of title. (Rec. 9-11) After 
leave of court, plaintiff filed an amendment to each 
count of the declaration by introducing the allegation 
of title in fee simple by adverse possession of over 50 
years in plaintiff and his predecessors in title. (Rec. 
16-18) 

On December 1, 1925, defendant filed original pleas 
to counts 1 and 3 of the declaration (Rec. 11), and on 
January 14, 1926, defendant filed amended pleas to 
counts 2 and 4 of said declaration (Rec. 15-16). 

Said pleas are significant and are here set forth, in 
view of the action of the trial court in entering an order 
on January 18, 1928, on the eve of trial (Rec. 25) 
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over plaintiff’s objection and exception (Rec. 48-9)— 
more than twenty months after the case was calendared 
on May 17, 1926 (Rec. 19)—to hie an additional plea 
(Rec. 26-30) and substituted amended plea (Rec. 35) 
alleging equitable estoppel. 

The aforesaid original and amended pleas of defen¬ 
dant are as follows: 

1. For plea to count 1, said defendant denies 
that the plaintiff was at the time alleged by him 
owner of the real estate therein described, and fur¬ 
ther denies that he, the said defendant, entered 
into possession and wrongfully detained and still 
detains said real estate or any part thereof. 
******* 

3. For plea to count 3, said defendant denies 
that the plaintiff was the owner of the land therein 
described; denies the alleged possession, use and 
occupancy of the said plaintiff for the period of 
time alleged; denies the existence of the alleged 
fence which he is alleged to have torn down and 
further denies that lie has wrongfully dispossessed 
said plaintiff of said five feet of ground fronting on 
Maryland Avenue. He further denies his wrong¬ 
ful possession and detaining of said land from said 
plaintiff. (Rec. 11) 

/ 

Defendant’s amended pleas to counts 2 and 4 of 
plaintiff’s declaration are as follows: 

‘‘(1) For plea to count 2, said defendant denies 
that he received any rents, issues or profits, and 
further denies that said plaintiff lost any rents, 
issues or profits. He denies that the plaintiff was 
in possession of said real estate and was ejected 
therefrom by him. He admits that he is using and 
occupying said real estate at the present time and 
states that he is the owner thereof. He further 
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denies the commission of waste and injury.” (Rec. 

15 ) 

“(2) For plea to count 4, said defendant denies 
that the plaintiff was or is the owner of the prop¬ 
erty in question or that he was in possession there¬ 
of for the period of time alleged or any period 
whatever; denies the existence of the said fence 
and alleyway and the alleged use for over 50 years. 
Said defendant further states that he did cause a 
building to be erected but denies that he dispos¬ 
sessed the plaintiff. Said defendant admits that 
he has been in possession of said land since 1921 
and is still in possession thereof and avers that he 
is the true and lawful owner of said property. Said 
defendant denies the receipt of rents, issues or 
profits, and also denies that plaintiff’s property 
has been injured or its value diminished or im¬ 
paired to any extent or degree.” (Rec. 16) * * * 

On May 17, 1926, plaintiff joined issue upon defen¬ 
dant’s pleas as amended, gave notice of trial and filed 
note of issue. (Rec. 18-19) On May 17, 1926, the 
cause was calendared. (Rec. 19) 

When the case was called for trial (Rec. 21) the de¬ 
fendant filed on January 3, 1928, a motion (Rec. 19) 
for a continuance until February 13, 1928, for reasons 
set forth in affidavits of his counsel, annexed to said 
motion. (Rec. 20-22) 

The affidavit of one of defendant’s attorneys, David 
L. Blanken (Rec. 20-1) sets forth that for some time 
he has been the attorney for defendant in this cause; 
that being inexperienced in real estate law he advised 
defendant to employ other counsel to assist him in the 
defense of this suit; that while he teas familiar with 
the facts in this case , he was not sufficiently familiar 
with the law applicable thereto to proceed with the 
trial. * * * (Rec. 20) 
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The affidavit of George C. Gertman (Rec. 21-2) 
stated that he was retained by defendant on January 1, 
1928, to assist in the defense of this case; * * * “as 
additional pleas must necessarily be filed if the case is 
to go to trial and as a number of witnesses must be in¬ 
terviewed, and as the case raises intricate questions 
of law pertaining to adverse possession and ejectment 
a careful investigation of the law must be made.” (Rec. 
21) * * * “It is entirely possible that I may conclude 
upon an investigation of the case, to seek to have it 
removed to the equity court.” (Rec. 22) 

On January 16, 1928, defendant filed a motion (Rec. 
22-3) for leave to file “additional or supplemental 
plea” to each count of plaintiff’s declaration, which 
motion was accompanied by a proffered plea and the 
affidavit of defendant (Rec. 23-5), to the granting of 
said motion, plaintiff objected, and after argument the 
court granted said motion, to which ruling, plaintiff 
excepted. (Rec. 49) The said “additional plea” is 
set forth in the Record at pages 26-30. 

The said affidavit of defendant (Rec. 23-5) dated 
January 16, 1928, filed in support of his motion for 
leave to file additional or supplemental plea, recites, 
among other things, (Rec. 24) 

“As indicated in that motion, the object of the 
postponement was to prepare the case for trial and 
to file additional pleas if so advised. 

“Believing then that proper preparation had 
not been made for the defense trial, I set out to 
interview witnesses and my investigation devel¬ 
oped the following material facts which I expect 
to prove by competent evidence at the trial, and of 
which 1 and my counsel were ignorant at the time 
of the filing of the former pleas in my behalf here- 
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in, viz.: [referring to original (Kec. 11) and 
amended pleas (Kec. 15-16)]. 

“I learned that shortly before the commence- 
ment of the construction of the building upon my 
ground was begun, the plaintiff was aware of my 
contemplated building and that he wrote from New 
Mexico to one of his relatives (whose name is un¬ 
known to me) in this City to look after and safe¬ 
guard his property interests in his behalf; that his 
plaintiff’s agent, the Washington Loan & Trust 
Company, having the management of said prop¬ 
erty and the collection of the rent thereof, was 
also informed of the proposed construction of my 
building; that the relative of the plaintiff visited 
the property several times, his visits oceuring be¬ 
fore the building operations began and after¬ 
wards; that before excavating my property to 
build upon it, said relative saw the stakes placed 
by the Surveyor at the southwest and northwest 
corners of my land, which stakes showed the west¬ 
ern boundary; that the plaintiff’s relative and his 
said agent’s representative saw my land being ex¬ 
cavated in accordance with the boundaries laid out 
by the Surveyor; that said relative and said 
agent’s representative knew that the builder of 
mv house removed an iron fence and a tree which 
stood on Maryland Avenue in the public parking 
in front of a part of the land involved; that said 
relative and said agent, through one of its officers, 
visited the property when the foundation was 
being laid for my building and they saw it laid as 
it stands today; that all of the said visits to mv 
property by the said relative and the said agent’s 
representative were in behalf of the plaintiff and 
at his request; that no objection was made at any 
time by them or by either of them during the con¬ 
struction of the building upon the land on which it 
stands. 

“I also learned upon my investigation that the 
fence referred to in the plaintiff’s declaration 
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stood substantially upon the west line of my prop¬ 
erty and not three feet east thereof as set out in 
the declaration. (See survey made by D. C. Sur¬ 
veyor before I purchased the property, attached 
hereto and made a part hereof—Rec. between 
pages 20 and 31.) * * * 

“The foregoing statements made by me upon 
information and belief I believe to be true and ex¬ 
pect to prove the same by competent evidence at 
the trial of this cause.” (Rec. 25) 

The said “additional plea” (Rec. 26-35) of defen¬ 
dant, sworn to by him, set forth, among other things, 
that on October 25, 1919, he acquired, by purchase, the 
record title to part of original lot 1, square 983, (there¬ 
in described by metes and bounds), at which time it 
was improved by two frame buildings (Rec. 27) 

“which buildings covered the entire frontage of 
defendant’s property on Maryland Avenue except 
the 1.08 feet, and this space converged until it 
reached 22.47 feet North thereof where it inter¬ 
sected a fence standing 0.18 of a foot East of his 
west boundary line and said fence converged 
Northwestwardly a distance of 13.20 feet when it 
united with the west boundary of his said prop¬ 
erty (Rec. 27) all as shown by said survey. (Rec. 
between 30 and 31); that on February 1, 1921, de¬ 
fendant removed said frame buildings and imme¬ 
diately began the construction of a brick building 
upon his said land. * * * That by virtue of his deed 
the same was certified by the Title Examiner en¬ 
gaged by him to examine the title thereof.” * * * 
“That upon purchasing said property,which em¬ 
braces a part of the land described in count one 
of the declaration, he, in good faith peaceably en¬ 
tered up and into the possession thereof without 
objection or interference by the plaintiff or by any 
one acting in his behalf, and without notice that 
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the plaintiff had, or claimed to have, any title, pos¬ 
session or otherwise, to any part thereof, believ¬ 
ing that he had a lawful right so to do by virtue 
of his purchase thereof, as aforesaid, and the per¬ 
mit of the Building Inspector hereinafter men¬ 
tioned. 9 9 

‘ 4 That prior to erecting a building thereon, he 
had a survey made by the District Surveyor and 
the boundaries thereof located and staked out on 
the premises, and these stakes were known by the 
plaintiff / 9 

That before defendant began construction of his 
building, plaintiff offered to trade with him a part 
of plaintiff’s property lying north of plaintiff’s 
dwelling house for a part of the property of de¬ 
fendant; on that occasion, nor on any other, did 
plaintiff assert or claim any title possession or 
otherwise to any of the property described in de¬ 
fendant’s deed. 

At that time plaintiff lived upon his property 
and defendant lived across the street. That there 
were two conversations between them and in one 
conversation plaintiff stated that he knew defen¬ 
dant was arranging to build and contemplated 
tearing down the frame structures and that he was 
going to make use of all of his, defendant's, ground 
in so doing. 

That defendant procured a permit from the 
Building Inspector for the erection of a building 
upon his property, plans and specifications having 
been prepared, and in February, 1921, defendant 
began the construction of his building upon hi< 
said property described in his aforesaid deed , said 
building covering the entire frontage of his said 
property by a depth of approximately 60 feet, 
“and in the construction of the said building, he, 
in good faith, and in accordance with the permit of 
the Building Inspector, built the west wall thereof 
13 inches wide, placing 6}/ 2 inches upon his land 
and 6 l / 2 inches upon the land of the plaintiff ad- 
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joining the same on the west, believing, and being 
so informed by his builder and architect, that he 
had a lawful right to so build his west wall; said 
wall having been built as a party wall so as to 
afford the plaintiff or his successor in title all of 
the benefits and advantages of such party wall pre¬ 
scribed by law of the District of Columbia.” 

That prior to February, 1921, plaintiff knew 
that defendant intended to build upon defendant’s 
said property, and that plaintiff knew that the west 
boundary line of defendant’s property lay west 
of the west wall of said frame building thereon and 
that if constructed the defendant’s building would 
occupy a part of the land on the west thereof, yet 
plaintiff never claimed any title, right or estate in 
or to any of the land lying between the west wall of 
defendant’s frame building and the west boundary 
line of his property and did not object to the erec¬ 
tion of the building and the establishment of the 
party wall as aforesaid until the building had been 
constructed to a point where it was ready to have 
the roof placed thereon. * * * That defendant did 
not know at the time he purchased said property, 
or at the time of the beginning of the construction 
of his building thereon, as aforesaid, that plaintiff 
owned or claimed to own any right, title, interest 
or estate therein. 

That defendant’s aforesaid building covers a 
frontage on Maryland Avenue of 26.08 feet by a 
depth of approximately 60 feet. (Rec. 29) 

The plaintiff demurred (Rec. 30-4) to the foregoing 
“additional plea” on various grounds, in substance, 
because (a) the plea relies upon defendant’s record 
title and failed to answer plaintiff’s declaration as to 
adverse possession (Rec. 31), (b) because the plea ad¬ 
mits that defendant erected his building on the entire 
frontage on Maryland Avenue, of the land described 
in defendant’s deed, which included 1.08 feet of said 
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frontage of which plaintiff was in possession (Rec. 31); 
(c) because the allegations in said plea as to defen¬ 
dant’s survey and a certification by defendant’s title 
examiner and the obtaining of a building permit are 
inadmissible; (d) because the allegation in said plea 
that plaintiff had knowledge that defendant was ar¬ 
ranging to build a new structure on all of his, defen¬ 
dant \s, ground, does not constitute equitable estoppel; 
(e) because the allegations in said plea that the advice 
of defendant’s builder and architect that defendant had 
a lawful right to build a party wall closing plaintiff’s 
alleyway is inadmissible. 

The said demurrer was argued on January 20, 192S 
(Rec. 34-5) 

Counsel for appellant advise the court that, at the 
conclusion of the argument on the said demurrer that 
the trial judge himself at the bench wrote a new plea 
of equitable estoppel, reading it in open court to coun¬ 
sel in the case, and suggesting to counsel for defendant 
that he file the same, which the latter did on January 
26, 1928, (Rec. 35) The Record shows that on January 
20, 1928, (Rec. 34-5) the following order was entered: 

“Upon the coming on for hearing of the demurrer 
filed January 18, 1928, said defendant, by his attorney 
of record, George C. Gertman, Esqr., moves for leave 
to file a substituted amended plea, which is granted 
and said demurrer is continued (Rec. 35) to which 
action of the court the plaintiff, by his counsel, objected 
and excepted. (Rec. 49) 

Said last mentioned plea alleging equitable estoppel 
(Rec. 35) is as follows: 

“The defendant for further plea to the declara¬ 
tion and the amended declaration, and each count 
thereof, says: 
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‘‘That even if the plaintiff had acquired and held 
title by adverse possession or otherwise, to that 
part of the land which the plaintiff alleges has 
been unlawfully built upon by the defendant, yet 
the plaintiff ought not to have judgment herein be¬ 
cause the defendant says that the plaintiff knew 
defendant was about to build exactly as he did 
thereafter build and saw the defendant building 
throughout the whole time when the building was 
being constructed and made no objection thereto 
but stood by and watched the whole proceeding 
and thereby led the defendant to believe, and the 
defendant did believe that the plaintiff had no ob¬ 
jection to the same but acknowledged the right of 
the defendant to do the same until the defendant 
had substantially completed his building at an ex¬ 
pense of many thousands of dollars, and the defen¬ 
dant so built in good faith believing himself to be 
the owner of record of the land in question, and 
the plaintiff knew that the defendant was acting in 
such honest belief, and also because prior to the 
commencement of the construction of the building 
thereon, the plaintiff sought to acquire by pur¬ 
chase from defendant that part of the land which 
the plaintiff alleges has been unlawfully built upon 
bv the defendant, which lav between the western 
wall of a shop then upon defendant’s land and the 
western boundary of the same.” (Italics ours) 

On the same day, January 26, 1928, the plaintiff 
filed a motion to strike (Rec. 36) the said last men¬ 
tioned plea on the following grounds: 

(1) It is argumentative. 

(2) Because the allegation therein “and the plain¬ 
tiff knew that the defendant was acting in such honest 
belief” states a conclusion. 

(3) The allegation that plaintiff sought to acquire 
by purchase that part of the land built upon by defen- 
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dants set forth matter of evidence, and does not amount 
to equitable estoppel. 

(4) Because said plea is inconsistent with defen¬ 
dant’s third plea heretofore filed (Rec. 11) in which 
defendant “denies the alleged possession, use and oc¬ 
cupancy of the said plaintiff for the period of time as 
alleged”; and because the said plea is inconsistent with 
the amended second plea of the defendant filed herein 
(Rec. 15), in which defendant denies that the plaintiff 
uas or is the owner of the property in question or that 
he uas in possession thereof for the period of time or 
any period whatever, and that in and by his said 
amended second plea the defendant admitted that he 
has been in possession of said land since 1921 and is 
still in possession, and avers that he, the defendant , is 
the true and lawful owner of said property, and that 
in and by the said amended plea defendant “denies 
the existence of the said fence and alleyway and the 
alleged use [by plaintiff and his predecessors in title] 
for over 50 years.” (Rec. 15-16) 

(5) Because the allegation in said plea that “the de¬ 
fendant so built in good faith, believing himself to 
be the owner of record of the land in question” is im¬ 
material. 

(6) Because the said plea is inconsistent with de¬ 
fendant’s amended plea filed herein (Rec. 15-16) in 
which defendant denies “that the plaintiff was in pos¬ 
session of said real estate and was ejected therefrom 
by him,” and also in said mentioned amended plea the 
defendant “admits that he is using and occupying the 
said real estate at the present time and states that he 
is the owner thereof.” (Rec. 15-16) 

(7) Because the said plea, taken in connection with 
the previous plea of the defendant, violates Rule 23 
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of the trial court, which provides that every pleading 
shall set forth the true facts upon which the pleader 
relies. 

Plaintiff’s said motion to strike was overruled. 
(Rec. 37) 

Plaintiff tiled a replication (Pec. 37-40) in which each 
of the allegations of the defendant’s plea of equitable 
estoppel is denied in detail, and plaintiff submitted 
evidence at the trial in support of said replication, 
which will be hereinafter referred to. Among other 
facts set forth in the replication, plaintiff averred that 
he left Washington in July, 1920, eight months before 
defendant began the construction of his building, hav¬ 
ing gone to New Mexico (Rec. 38) and was out of this 
city until July, 1923, (Kec. 39); and that in March, 
1921, plaintiff learned that defendant was causing to 
be removed a sewer pipe serving the properties of 
plaintiff and defendant, and fearing that defendant 
might build on plaintiff’s alleyway, plaintiff imme¬ 
diately mailed to defendant a letter protesting, and 
advising defendant that he, plaintiff, was the owner 
and in possession of the said strip of land or alleyway 
and warning defendant not to build thereon. (Rec. 
39) 

Rejoinder was filed by defendant, (Rec. 40-1) and 
joinder in issue was filed by plaintiff. (Rec. 41) 

Summary of Evidence. 

For a period of about sixty years preceding Febru¬ 
ary, 1921, plaintiff and the members of his family, 
through whom he derived title, were in undisturbed 
possession of their home, 1128 Maryland Avenue, 
Northeast, and also the strip of land to the east there- 
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of (which strip is in controversy here), the said strip 
having been, during said period, entirely enclosed and 
continuously used as a private alleyway through which 
to enter from the front, on Maryland Avenue, to the 
yard in the rear of said house. (Rec. 50, 51, bottom 
52, 53, 57, 61) There was no entrance to the Daly 
property from the rear. (Rec. 50, 51, 57) 

About sixty years ago, the entire tract of land 
which now embraces the plaintiff’s and defendant’s 
properties, was owned by the late William D. Bra- 
shears, who was a grand-uncle of the plaintiff. (Rec. 
50-1) 

About 1866, the said Brashears conveyed by deed a 
part of the said tract, which part consisted of 15 feet 
front by a depth of 60 feet, to the plaintiff’s late grand¬ 
mother, who was a sister of the said Brashears. (Rec. 
50-1) At that time, Brashears “built fences, front, 
back and sides,’’ (Rec. 51, 49) which said enclosures 
actually embraced not only the land conveyed by him, 
but also a strip of land which formed part of the said 
alleyway. (Rec. 51) Thereafter, the Daly family 
built a frame house (Rec. 51), being premises 1128 
Maryland Avenue, Northeast (Rec. 50). The house 
was built from the west line of the lot and occupies a 
frontage of (on Maryland Avenue) of 12 feet, 2 inches, 
by a depth of 42 feet. (Rec. 54) According to the 
evidence in behalf of the plaintiff, the unoccupied strip 
of land between the east wall of the Daly house and 
the eastern boundary of the Daly lot, consisted of ap¬ 
proximately 3 feet in width (Rec. 51, 53, 57) by a depth 
of 42 feet—the length of the house—and then opened 
into the yard in the rear of said house. (See plat be¬ 
tween pages 30 and 31 of the Record.) 

The alleyway was used for the purpose of bringing 
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in coal and wood (Roc. 57) and other things (Rec. 60). 

At the trial, it was stipulated between counsel for 
plaintiff and defendant (Rec. 49-50) that the plaintiff 
was the owner in fee simple of the record title of “part 
of lot Numbered one (1) in square Numbered Nine 
hundred and eighty three (983), beginning for the 
same on the southern line of said lot at the point of 
intersection of North F Street with Maryland Avenue 
and running thence Northeastwardly along said Ave¬ 
nue, fifteen (15) feet thence due North sixty (60) feet 
thence West to the Eastern part of said lot, conveyed 
to Richard A. Conner and thence Southeastwardly to 
the place of beginning, together with all the improve¬ 
ments, ways, easements, rights, privileges, appurten¬ 
ances and hereditaments to the same belonging or in 
anywise appertaining, and all the remainders, rever¬ 
sions, rents, issues and profits thereof, and all the es¬ 
tate, right, title, interest and demand whatsoever, either 
at law or in equity of, in, to or out of the said piece or 
parcel of said land and premises. 

“That the plaintiff acquired the said record title by 
the last will and testament of his mother, Josephine 
Esputa Daly, now deceased, duly admitted to probate 
and record on April 29, 1909, by the Supreme Court 
of the District of Columbia, holding a probate court.” 
(Rec. 49-50) 

The stipulation also provided that the defendant 
was the owner in fee simple of the record title of the 
other part of lot 1, in said square beginning for the 
same at the southeast corner of said square being the 
corner of 12th Street and Maryland Avenue, thence 
Southwestwardly on Maryland Avenue 26 feet, 1 inch, 
by a depth of 90 feet on 12th Street, together with the 
improvements thereon, and the rights, privileges and 
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appurtenances to the same belonging and appertain¬ 
ing. 

“That the defendant acquired the said record title 
by deed from Michael B. Harlow, dated October 25, 
1919, and recorded October 28, 1919.’ ’ 

At the time the defendant purchased said property • 
it was partly improved by two frame buildings (Rec. 
77), which are shown on the above mentioned plat,— 
“frame dwelling and store" situated on the corner 
of Maryland Avenue and 12th Street, and adjoining 
it a “frame shop,” a part of the west wall of which 
constituted a part of the eastern boundary of the Daly 
lot. (Rec. middle 51, top 59) 

In addition to the testimony hereinbefore referred 
to, as to adverse possession of the plaintiff and his 
predecessors in title for over 50 years in the strip of 
land in controversy, the Transcript of Record sets 
forth (Rec. 58): 

“The plaintiff produced other witnesses, each 
of whom, after being duly sworn, testified, in chief, 
supporting the allegations set forth in plaintiff’s 
declaration as to the possession of the plaintiff 
by adverse possession of the land in controversy, 
upon which the defendant had constructed a part 
of his building, a description of which said land, 
as said testimony disclosed, is set forth in plain¬ 
tiff’s prayer No. 1 (Rec. 86). 

The court, upon its motion, submitted to the jury 
the following question: “When the defendant erected 
his building had the plaintiff gained title by adverse 
possession?” which the jury answered in the affirma¬ 
tive. (Rec. 94, 42) 

At the time defendant acquired his record title, he 
was conducting a drug store at 1201 F Street, N. E., 
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across the street from plaintiff’s property. (Rec. 77) 
Plaintiff left Washington in July, 1920, going to 
Fort Bayard, New Mexico, on account of his wife’s 
health, where he remained for two years. From there 
he went to California, where he remained one year, 
returning to Washington in 1923, or 1924, for about 
one month (Rec. 57); that in 1920, before plaintiff left 
Washington, and prior to the time defendant began 
the construction of his building, plaintiff had a con¬ 
versation with defendant when he informed defendant 
that he, plaintiff, owned the alleyway along side of 
his property; that he told defendant that the alleyway 
was his ground, “not to take it, not to build on it, to 
keep off it,” and that if defendant took it plaintiff 
would bring suit against him (Rec. 58); that defen¬ 
dant offered to purchase plaintiff’s property, stating 
to plaintiff that he, defendant, needed all the frontage 
he could get (Rec. 84); plaintiff informed defendant 
that he would not sell his property; that plaintiff 
dealt at defendant’s store and the former went there 
to make purchases (Rec. 84); that plaintiff did not go 
to see the defendant about this property, but defen¬ 
dant spoke to plaintiff about it (Rec. 84-5); that while 
in defendant’s store, he said to plaintiff: “Here are 
the plans” and showed plaintiff how he, defendant, 
“could build without closing me (plaintiff) out and then 
another way he could close me out” (Rec. 85); that 
plaintiff then told defendant that he, plaintiff, “owned 
the alley and I was going to find out about it and see 
whether he was entitled to it or not; that the [plain¬ 
tiff’s] family had owned it since 1863 and I had been 
living there since 1890 and no one ever claimed it and 
my mother left it to me and I owned it. I later went 
over and told the defendant that I owned the ground 
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and not to take it and that if he did take it 1 would 
bring suit. He said to me that he didn't care if 1 did 
bring suit.” (Rec. 85) 

Defendant produced the plaintiff, Norman \Y. Daly, 
as a witness in behalf of the defendant and examined 
him at length. (Kec. 72-75) That plaintiff thereupon 
testified as a defense witness that he went to Fort 
Bayard, New Mexico, in July, 1920, and returned to 
Washington, in 1923, for a few days; that at the time 
defendant bought the property, witness had a conver¬ 
sation with him, in which defendant said that the Sur¬ 
veyor had put a peg in the alley and that certain of 
the ground belonged to him, the defendant; that wit¬ 
ness told defendant that this ground did not belong 
to him, defendant; that defendant told witness that 
he would possibly build upon the property hut wasn’t 
sure; that witness doesn’t know just when defendant’s 
building operations were started because witness was 
in New Mexico; that witness didn’t know anything 
about defendant’s building operations until witness 
received a telegram at Fort Bayard from Washington 
Loan & Trust Co., his rental agent. (Kec. 72) [See 
letter of said company to defendant stating it had no 
authoritv to receive official notices for plaintiff. (Rec. 
82 .)] 

Counsel for defendant offered said telegram in evi¬ 
dence, viz: 

“Sacks building brick store on corner next to Mary¬ 
land Avenue house. Official survev shows vour sewer 
to be 8 inches over line. Estimated cost of moving 
same forty five dollars, out of which Sacks will pay 
half to avoid delay. Shall we authorize the work ac- 
eordingly. Wire answer our expense.” (Rec. 73) 

Plaintiff wired said company, in reply, on March 8, 
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1921; “Authorize nothing* until you receive my letter. 
Have just written” (Ree. 73) 

Defendant offered in evidence plaintiff’s said letter, 
dated March 8, 1921, written to Washington Loan & 
Trust Co., viz: 

“In reply to your telegram. Sacks has no rights 
to the 8 inches of ground where my sewer pipes 
are as the Dalys have paid taxes on it for over 
50 years and Sacks has never paid a cent on it. 
It is queer that they did not find out that I had 8 
inches of that property when it was surveyed so 
often before. 

“Will you please see Dr. I^red F. Daly, Oxford 
Building, 14th & New York Avenue, and explain 
all this to him as I have written him also! 

“If Sacks takes the 8 inches I will have no en¬ 
trance to the back and have no way to get my coal 
and wood in. I don’t want the big tree in the 
front yard cut down. Sacks 3 feet of ground in 
the rear. I don’t suppose he mentioned that to 
you. If he is going to take 8 inches in the front, 
don’t let him have any ground in the rear. The 
last surveyor said the old building on the Sacks 
property was over the building line in front.” 
(Rec. 74) 

The witness further testified that in March, 1921, 
he wrote a letter to the defendant, which counsel for 
plaintiff requested the defendant to produce. (Rec. 
72) 

Counsel for defendant replied that the letter was 
received by defendant but that defendant did not have 
it. (Rec. 72) Whereupon, the witness testified: “In 
this letter I wrote I told the defendant to keep off that 
ground, the ground belonged to me, and that if he 
built I would bring suit against him, I told him that 
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before I left. We had the understanding before I left 
and while I was gone he built on the ground. (Rec. 72) 
That a letter was written to witness’ uncle, Dr. Fred 
Daly, March 8, 1921, but witness is quite sure he never 
received a report from him. (Rec. 74) 

That when witness was in defendant’s store, on one 
occasion, defendant showed witness plans and specifi¬ 
cations for defendant’s building, and said: “Here is 
the way that 1 can build without shutting you out.” 

“And then he showed me another way of building 
in which he said he could close me up. The defendant 
said to me: / am not going to close you up (Rec. 74) 
The statement in witness’ letter that “Sacks has 


no right to the 8 inches of ground where my sewer 
pipes are” witness meant that because his place is all 
fenced in and witness had l)oen living there since 1890, 
and in 1910 the 20 years were up, the ground belonged 
to witness. Different people, including lawyers, told 
witness this. (Rec. 75) Witness asked Mr. Manning 
(witness’ tenant) to let witness know when defendant 
started his building, but he failed to notify witness. 
The tree, which witness’ grandmother planted, was in 
witness’ place and fenced in. (Rec. 75) 

The words in witness’ letter ‘Sacks 3 feet of ground 
in rear’’ had reference to the statement bv Sacks to 
witness that witness owned 3 feet of ground in the rear 
of plaintiff’s shed. (Rec. 75) 

The statement in witness’ letter “If he is going to 
take the 8 inches in the front don’t let him have any 
ground in the rear” meant that witness thought the 
defendant would probably try to take the whole prop¬ 
erty including the 3 feet in the rear. (Rec. 75) 

The defendant was produced as a witness in his own 
behalf (Rec. 77) and after testifying as to his resi- 
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dence, the purchase of the corner property, and was 
asked by his counsel about the conversation he had 
with plaintiff, evidently for the purpose of contradict¬ 
ing the plaintiff, who had testified as defendant’s own 
witness, counsel for plaintiff interposed objection to 
the defendant being permitted to do so, which objec¬ 
tion was overruled by the court and plaintiff excepted. 
(Rec. 77) 

Thereupon, defendant testified that plaintiff asked 
him if defendant was going to build and intended to 
take part of that alley which had been staked off; that 
defendant told him “Yes,” that he had bought and 
paid for it and had it surveyed by the District; that 
plaintiff then asked defendant if he wanted to trade 
a piece of land in the rear of defendant’s property for 
a part of the said alley; defendant told him “No;” 
that defendant then informed plaintiff that he was 
willing to let plaintiff use a part of defendant’s lot at 
any time plaintiff lived there (Rec. 78); that at this 
time defendant did not have any plans and showed 
none to him; that plaintiff did not warn defendant 
against taking any of that land; plaintiff never told 
defendant if he used any of the alleyway plaintiff 
would sue him (Rec. 78); that defendant received a 
letter from plaintiff around May after the walls were 
up and the roof was going on, the substance of which 
letter was to remove defendant’s building from his 
ground; that defendant showed the letter to his wife 
and brother, the latter an attorney, now deceased. 
(Rec. 78) “In the original conversation ivith the plain- 
tiff, before I received the plans, he objected to mg con¬ 
structing this building.” (Rec. 78) The plaintiff never 
told witness that he owned any of the land on which 
defendant’s building stood. (Rec. 78) 
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11 When I built this building I believed I was the 
owner of the ground on which it was built and 
that I had a lawful right to erect the building 
thereon. (Ree. 78) * * * 

On cross examination (Rec. 79) defendant testified: 

“Q. Well, you said in your direct examination, 
vou believed you owned it. What did you mean 
by that? 

A. Owned part of the alley-way. As it now . 
As it stands now. 

Q. How many feet of the alleyway did you think 
you owned, or believed you owned? 

A. Well, there was a stake in the center of the 
alley which was put there by the surveyors, sig¬ 
nifying my part of the property. 

( t ). Then you relied upon the surveyor? 

A. Nobodv else. 

9 

Q. And from that you believed that you owned 
it? 

A. Yes, sir. 

Q. Then there was no occasion for any under¬ 
standing between you and Daly, was there, so far 
as you were concerned? 

A. None to my knowledge. 

Q. But you didn’t put your building up there 
relying on what Daly said, did you? 

A. Not fully. Because the District is an author¬ 
ity on this subject. 

Q. It wasn’t because Daly agreed with you? 

A. Because not solely on the Daly’s belief be¬ 
cause the District Government surveyed and al¬ 
lotted me that part. 

Q. That was why you put the building up? 

A. Yes, sir. 

Q. You didn’t care what they said about it, did 
you ? 

A. I did, in some respects. 
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Q. In what respects ? 

A. Why, I wanted to know whether it belonged 
to me or not. 

Q. Well, you never had any doubt about the 
fact that you owned it? 

A. Well—not—I was positive until the District 
surveyed this part for me. [Well, I was not posi¬ 
tive until the District Surveyed this part for me.] 

Q. And then how did you feel about it? 

A. Felt about it that it belonged to me. 

The defendant further testified that he received a 
letter from plaintiff in May, 1921, requesting defen¬ 
dant to move the wall of his building off plaintiff’s 
ground. Remembers month clearly because the letter 
sounded ridiculous, asking that a completed wall be 
removed; on advice of his attorney, defendant did not 
answer plaintiff’s said letter. (Rec. 80) * * * De¬ 

fendant knew that plaintiff and his wife were out of 
town and that the tenant Manning had moved into 
their house. (Rec. 80) Defendant never told the 
Washington Loan and Trust Company nor Dr. Daly, 
uncle of plaintiff, that he intended to build and take 
the alleyway. (Rec 81) After defendant’s building 
operations had started and the alleyway had been 
closed, defendant testified that he allowed plaintiff’s 
tenant Manning to use the back part of defendant’s 
lot as an entrance to the house. Defendant never ad¬ 
vised plaintiff about this. (Rec. 82) 

The defendant also testified: 

“The alleyway was entirely enclosed and partly 
by the west wall of my frame building. 

“I came out there in 1912, and purchased the 
property adjoining plaintiff in 1919. I saw the 
alley enclosed as it was during that time,—seven 
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years. I knew the plaintiff had (Rec. bottom 79) 
the right during this time to use the alley, but I 
don’t know whether it was an exclusive right. It 
was there to be used by them in connection with 
their property. The contractor, as part of the 
building operations, did remove the iron fence 
that ran to the alleyway between the Daly and 
Sacks properties. The tree was removed by the 
District Government after a letter, I think, was 
written by the contractor to the Parking Commis¬ 
sion.” (Rec. 80) 

Mrs. Manning, plaintiff’s tenant, testifying in behalf 
of defendant, (Rec. 60-1) said that she used the pas¬ 
sageway for the bringing in of fuel and other things 
and that it was entirely closed by defendant, right 
after building was started (Rec. 61); [leaving only an 
opening of 9 inches, Roc. 54] that she spoke to him 
about it, telling him that “we expected to be incon¬ 
venienced,” but he said “we wouldn’tthat he would 
see that we were taken care of all right; that he 
would allow us to use the back of his place; he did 
give us the right to use the back of his place; we did 
not make any complaint to the plaintiff about the clos¬ 
ing of the alley , since ice were using the back of Mr. 
Sacks' property to get into our house up to the time 
we left. (Rec. 61) 

ASSIGNMENT OF ERRORS. 

The trial court erred: 

1. In granting (Rec. 35) defendant’s motion (filed 
January 16, 1928, Rec. 22) for leave to file “additional 
plea” (Rec. 26-30) alleging equitable estoppel. 

2. In not sustaining (Rec. 35) plaintiff’s demurrer 
(Rec. 30-34) to defendant’s said “additional plea,” 
filed January 18, 1928, alleging equitable estoppel. 
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3. In granting leave (Rec. 35) to defendant to file 
substituted amended plea (filed January 26, 1928) al¬ 
leging equitable estoppel. (Rec. 35) 

4. In overruling (Rec. 37) plaintiff’s motion (Rec. 
36-37) to strike defendant’s said substituted amended 
plea, alleging equitable etsoppel. (Rec. 35) 

ARGUMENT. 

First Assignment. 

The trial court erred in granting (Rec. 35) defen¬ 
dant’s motion to file “additional plea” (Rec. 26-30), 
alleging equitable estoppel, over the objection and ex¬ 
ception of plaintiff (Rec. 48-49). 

The affidavit of defendant (Rec. 23-25), supporting 
said motion (Rec. 22), filed January 16, 1928, on the 
eve of the trial, sets forth that after obtaining a post¬ 
ponement, the defendant interviewed witnesses and his 
investigation of the case developed certain “material 
facts,” of which defendant and his counsel “were ig¬ 
norant at the time of the filing of the former pleas” 
by defendant (Rec. 24). The said “material facts” 
learned by the defendant constituting the basis for his 
plea of equitable estoppel are recited in said affidavit. 

In Drury v. Gorrell, 44 App. 518, this Court, at page 
529, said: 

“An estoppel in pais operates when a person, 
either by his language, or conduct or both, mis¬ 
leads or induces another to alter or change his 
position in some respect, or influences his conduct 
in such a way so that it would work an injustice 
to the latter if the former were permitted there¬ 
after to show that the language used or conduct 
exhibited by him was untrue or misleading. Sturm 
v. Boker, 150 U. S. 322.” 
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There must generally be some degree of turpitude 
in the conduct of the party against whom equitable es¬ 
toppel is pleaded which has misled others to their 
injury. Henshaw v. Bissell, 18 Wall. 255. 

One who pleads an estoppel in pais must be able to 
show, among other things, that he relied on the con¬ 
duct of the person against whom he is urging the es¬ 
toppel. Washington L. & T. Co. v. Convention of P. E. 
Church, 54 App. 14 (19), citing Drury v. Gorrell, 44 
App. 518 (529). 

The defendant ousted the plaintiff of his land in 
February, 1921 (Rec. 60-61), whilst the plaintiff was 
absent from Washington (Rec. 53). Inasmuch as de¬ 
fendant’s affidavit, dated January 16, 1928, supporting 
his application for leave to tile a plea of equitable es¬ 
toppel in pais, states that it required an investigation 
by him and his counsel as late as January, 1928, to de¬ 
velop the 4 ‘material facts” constituting equitable es¬ 
toppel in pais, it is manifest that defendant did not 
bring himself within the rule of law that permitted 
such a plea to be interposed in this case and form an 
issue. 

If the statement in his affidavit (Rec. 24) that he and 
his counsel were ignorant of the “material facts” 
forming the basis for a plea of equitable estoppel in 
pais, at the time of the filing of defendant’s original 
and amended pleas, be true, it cannot be that the de¬ 
fendant relied upon the conduct of the plaintiff prior 
to and at the time the defendant appropriated the 
plaintiff’s land. 

It is submitted that the showing disclosed by the 
defendant in support of his motion did not meet the 
requirements of the law to justify the court to allow 
the filing of the plea. 
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Second Assignment. 

The second assignment complains of the error of the 
trial court in not sustaining (Rec. 35) plaintiff’s de¬ 
murrer (Rec. 30-34) to defendant’s “additional plea” 
filed January 18, 1928, alleging equitable estoppel. 

The substance of said plea, as well as the grounds 
of the demurrer thereto, is set forth in the statement 
of the case. 

We submit that this plea seeks to rely chiefly upon 
the record title of defendant (Rec. 26), certification of 
the same by defendant’s title examiner (Rec. 27), a 
survey (Rec. 27) which defendant caused to be made 
by the District Surveyor, and information and advice 
given defendant by his builder and architect (Rec. 28), 
and a permit issued to defendant by the Building In¬ 
spector (Rec. 28-29). These allegations are insufficient 
to constitute equitable estoppel. 

Neither an official permit nor a survey made by the 
District Surveyor at any one’s request can confer a 
right of possession or license a trespass. Nash v. 
Rawlett, 41 App. 456, 462. 

The plea also avers that defendant did not know at 
the time he purchased the record title to his property 
or when he began to construct his building, that the 
plaintiff owned or claimed to own any interest there¬ 
in. The rule of law is well settled that the possession 
of the plaintiff was all the notice that the defendant 
was entitled to and it was at his own risk that he dealt 
with plaintiff’s land. Myers v. Mayhew, 32 App. 205, 
212 . 

The allegation (Rec. 29) in said plea that the plain¬ 
tiff, long before February, 1921, knew that defendant 
intended to erect his building and that the same would 
occupy a part of the land on the west thereof [mean- 


28 


ing plaintiff’s alleyway] and that the plaintiff never 
claimed any title or right thereto, and did not object 
until defendant was ready to have the roof placed on 
said building, is argumentative, and does not consti¬ 
tute equitable estoppel. The plea fails to set forth that 
the defendant relied upon plaintiff’s said conduct, as 
alleged, or that plaintiff misled defendant to his injury. 
Washington Loan & Trust Co. v. Convention of P. E. 
Church, 54 App. 14 (19), and other cases cited under 
First Assignment of Error. 

Third and Fourth Assignments. 

The third assignment of error complains of the ac¬ 
tion of the trial court in granting leave (Rec. 35) to de¬ 
fendant to file the substituted amended plea of January 
26, 1928, again alleging equitable estoppel (Rec. 35), 
over the objection and exception of the plaintiff (Rec. 
49), and the fourth assignment complains of the error 
of the trial court in overruling plaintiff’s motion (Rec. 
36-37), to strike said plea (Rec. 35). These assign¬ 
ments will be considered together. 

The third assignment is well founded, we submit, be¬ 
cause the basis for the action of the court in granting 
leave to defendant (Rec. 35) was the aforesaid affi¬ 
davit of defendant (Rec. 23-25), and the many defects 
in said affidavit are pointed out in support of the first 
assignment of error and are not repeated here. 

The amended plea of equitable estoppel (Rec. 35), 
and the grounds of plaintiff’s motion to strike the 
same, are set forth in the Statement of the Case. The 
fourth assignment of error, the overruling of said mo¬ 
tion, will now be considered. 

We submit that that motion should have been 
granted, in view of the following considerations: 


29 


Rule 23 of the trial court provides: 

‘ ‘ Pleas/’ 

“1. The plea of the general issue is abolished. 

“2. Shall state what.—Every pleading shall set 
forth the true facts upon which the pleader re¬ 
lies.” 

Defendant’s original (R.ec 11) and amended pleas 
(Rec. 15) filed, respectively, December 1, 1925, and 
January 14, 1926, set forth, substantially, a denial that 
the plaintiff was the owner of the land in controversy; 
a denial that defendant entered wrongfully into pos¬ 
session and wrongfully detained and still detains said 
real estate (Rec. 11); a denial that plaintiff was in 
possession and was ejected therefrom by defendant 
(Rec. 15); defendant admits that he is using and occu¬ 
pying said real estate at the present time and that he 
is the owner thereof (Rec. 15); defendant denies that 
plaintiff was or is the owner or that he was in posses¬ 
sion for the time alleged or any period whatever (Rec. 
16); denies the existence of said fence and alleyway 
and the alleged use for over 50 years (Rec. 16); states 
that he caused a building to be erected but denies that 
that he dispossessed plaintiff (Rec. 16). There was no 
suggestion by the defendant that any one of his said 
original or amended pleas be withdrawn, but they re¬ 
mained in the case. 

The 3rd ground (Rec. 36) of plaintiff’s motion to 
strike is that said plea is inconsistent with defendant’s 
third plea (Rec. 11), in which latter plea defendant 
‘‘denies the alleged possession use and occupancy” of 
plaintiff; because it is inconsistent with defendant’s 
amended second plea (Rec. 16) in which latter plea 
defendant denies that the plaintiff was or is the owner 
of the property in question for the time alleged or any 
period whatever and avers that defendant is the true 
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and lawful owner, and because it denies the existence 
of the fence, alleyway and use by plaintiff; and because 
it is inconsistent with defendant’s amended plea (Rec. 
16) in which latter plea defendant denies plaintiff was 
in possession and was ejected by defendant. 

Plaintiff’s first ground (Rec. 36) is that the plea of 
equitable estoppel is argumentative and his 2d ground 
(Rec. 36) is that the allegation “and the plaintiff knew 
that defendant was acting in such honest belief” (Rec. 
35) states a conclusion. Plaintiff’s 7th ground (Rec. 
37) urges that the plea, taken in connection with de¬ 
fendant’s previous plea violates Rule 23 of the trial 
court. 

Since the promulgation of Rule 23, abolishing the 

general issue and requiring every pleading to set forth 

the true facts upon which the pleader relies, common 

law pleading in the trial court has been practically 

abolished. In law actions, the defendant is required 

to answer, specifically, each essential allegation of 

plaintiff’s declaration, as though he were answering 

a bill in equity. It follows that a defendant may not 

interpose inconsistent or contradictory pleas because 

such pleas would not “set forth the true facts upon 

which the pleader relies.” If Rule 23 means what it 

says and is to apply in all cases alike, the defendant 

should not have been allowed to rely upon the direct 

denials in his plea (Rec. 11 (a) that the plaintiff was 

at the time alleged by him to be the owner of the land 

(b) that the fence existed (Rec. 11), (c) that plaintiff 

was or is the owner or that he was in possession, (d) 

that the allevwav existed and that it was used for over 
* * 

fifty years (Rec. 16; (e) say that defendant is the true 
and lawful owner (Rec. 16), and then file a plea of 
equitable estoppel (Rec. 35) averring “That even if 
the plaintiff had acquired and held title by adverse 
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possession or otherwise” to the land in controversy, 
yet the plaintiff ought not to have judgment because 
the plaintiff knew that defendant was about to build 
exactly as he did build and saw the defendant build¬ 
ing and made no objection but stood by and watched 
the whole proceeding and thereby led the defendant to 
believe and the defendant did believe that plaintiff had 
no objection but acknowledged the right of the defen¬ 
dant to do the same until defendant had substantially 
completed his building at an expense of many thou¬ 
sands of dollars, and the defendant so built in good 
faith believing himself to be the owner of record and 
the plaintiff knew the defendant was acting in good 
faith, etc. (Rec. 35). 

When the defendant filed his original (Rec. 11) and 
amended pleas (Rec. 15-16) in December, 1925, and 
January, 1926 (whose attorney stated in his affidavit 
[Rec. 20] that he was “familiar with the facts in the 
case”), defendant elected not to rely upon equitable es¬ 
toppel in pais and set forth in his said pleas “the true 
facts upon which the pleader relies” in order to comply 
with Rule 23. “A man may not take contradictory po¬ 
sitions ; and where he has a right to choose one of two 
modes of redress, and the two are so inconsistent that 
the assertion of one involves the negation or repudia¬ 
tion of the other, his deliberate and settled choice of 
one, with knowledge, or the means of knowledge, of 
such facts as would authorize a resort to each, will pre¬ 
clude him thereafter from going back and electing 
again” (Roller v. Murray, 46 App. 246 (258), quoting 
from Thompson v. Howard, 31 Mich. 309, 312, ap¬ 
proved in Robb v. Vos, 155 U. S. 13 (41). 

In Smith v. Gilmore, 7 App. 192 (199), referring to 
the case of Thompson v. Howard, 31 Mich. 309-312, this 
Court said (p. 199): 
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“In that case, the fattier, whose minor son had 
been enticed away from him by the defendant, first 
sued in assumpsit for the value of the son’s ser¬ 
vices. He then withdrew that suit, and brought 
his action for damages for enticing his son away 
and harboring him, which was denied him because 
he had made his election between his remedies by 
bringing the first suit, and the result was not af¬ 
fected by his failure to prosecute it to a final de¬ 
termination.” 

If a party has opportunity to plead an estoppel and 
voluntarily omits to do so, he waives the estoppel. 
Philadelphia, Wilmington and Baltimore R. R. Co. v. 
Howard, 13 How. 307, 335 (citations); Gilmer v. Poin¬ 
dexter, 10 How. 257 (268). 

If the affidavit of the defendant (Rec. 23-25) which 
states that he did not learn the “material facts” until 
January, 1928, be true, then the defendant could not 
have truthfully pleaded equitable estoppel as a de¬ 
fense when his original and amended pleas were filed. 
On the other hand, if the said statement in his affidavit 
was untrue, then, of course, the defendant could have 
pleaded equitable estoppel in lieu of his original and 
amended pleas actually filed; and in this aspect of the 
case it necessarily follows that the defendant waived 
the defense of equitable estoppel. This is indeed a 
vexatious alternative for the defendant. Either horn 
of the dilemma which defendant mav select will result 
in demonstrating the error of the trial court in per¬ 
mitting the plea of equitable estoppel to be filed in 
this case. 

It is respectfully submitted that the judgment should 
be reversed. 

Levi H. David, 

Hyman M. Goldstein, 

Attorneys for Appellant. 
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The appeal in this case is from the judgment (Rec., 
pp. 43, 44) entered upon a verdict of a jury (Rec., 
p. 42) in favor of the defendant, the appellee, in an 
ejectment suit, wherein the appellant seeks to recover 
a small strip of land from which he says he was unlawf ully 
evicted, and S‘4,000.00 damages. 

The record title of the property in dispute is vested 
in the appellee (Rec., pp. 26, 27) but appellant claims 
that he has gained title thereto by adverse possession. 

Appellee purchased the property in 1919 for $3,500.00 
at which time it was improved, as it was in 1905, by a 
frame shop and store and dwelling (Rec 4 , p. 77), as 
shown by copy of the survey inserted between pages 
30 and 31 of the record. 

In his declaration filed October 19, 1925 (Rec., pp. 
1-9), which was years after the time he alleges he was 
unlawfully evicted , the appellant declared upon a record 
title to the land. 

On December 1, 1925, appellee filed four pleas, two 
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of which to counts one and three of the original declara¬ 
tion are copied in the record (p. 11). 

The record does not show what happened to the 
original pleas to counts two and four of the original 
declaration hut on January 14, 192(5, appellee filed 
amended pleas to those two counts. 

Shortly afterwards, to wit, February S. 192(5, the 
appellant moved the Court for leave to amend his 
declaration so as to declare upon a title by adverse 
possession instead of upon a record title (Rec., p. 1(5) 
and in the exercise of its sound discretion under Sec. 399 
of the ('ode, the Court allowed the amendment to be 
made (Rec., p. 18). 

Thereupon the appellant, without waiting for appellee 
to plead to the amended declaration, joined issue upon 
the amended pleas (Rec., p. 18) and on the same day 
calendared the case for trial (Rec., p. 19) upon that 
issue. 

The record does not show that the sufficiency of 
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the pleas was questioned by the appellant, they being 
equivalent to the general issue and the law being that 
in ejectment the plaintiff must recover, if at all, upon 
the strength of his own title and not upon the weakness 
of that of his adversary. 

'Fhe record does not show what occurred between 


the date of calendaring of the case for trial and January 
3, 1928, when appellee moved the Court to postpone 
the trial until February 13, 1928, on account of the 
reasons assigned in the affidavits attached to the motion 
(Rec., pp. 19-22). 

Neither does the record, as printed, show what 
disposition was made of the motion or the terms im¬ 
posed upon appellee by the Court on January 3, 1928, 
when it came on for hearing, except that appellee paid 
the amount to appellant that the Court ordered (Rec., 
p. 24). 
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The record shows the following proceedings subse¬ 
quent to January 3, 192S. 

On January 10, 1928, appellee moved the Court 
(Roc., pp. 22, 23) to allow him to file “an additional 
or supplemental plea” accompanying it with a copy of 
the preferred plea, verified, and an affidavit in support 
of the motion (Rec., p. 23) as required by the Court 
rules. 

On January IS, 1928, the Court upon consideration 
of the motion granted appellee leave to file the plea 
accompanying said motion, viz., the “amended or 
supplemental plea” (Rec., p. 25). 

On January 18, 1928, the plea which accompanied 
the motion was filed (Rec., p. 26). 

On January 19, 1928, appellant demurred to said 
plea (Rec., p. 30) upon the ground that it was bad in 
substance. 

On January 20, 1928, the demurrer came on for 
hearing, whereupon appellee moved the Court for leave 
to file a substituted amended plea, which motion was 
granted and tlie demurrer was continued. The minute 
entry of the Court being (Rec., p. 35)— 

“Upon the coming on for hearing of the demurrer 
filed, to the additional plea of defendant filed 
January 18th, 1928, said defendant, by his at¬ 
torney of record, George C. Gertman, Esqr., 
moves for leave to file a substituted amended 
plea, which is granted, and said demurrer is 
continued.” 

On January 26, 1928, appellee filed (Rec., p. 35) 
the substituted plea of equitable estoppel. 

Note: Counsel for appellant at page 10 of their 
brief, advise the Court, outside of the record , that— 

“At the conclusion of the argument on the 
said demurrer (meaning the demurrer to the 
appellee’s plea filed January 18, 1928) that 
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the trial judge himself at the bench wrote a 
new plea of equitable estoppel, reading it in 
open Court to counsel in the case, and suggested 
to counsel for defendant that he file the same, 
which the latter did on January 26, 1928.” 

Counsel for the appellee now’ advise the Court that 
no such occurrence took place. What happened was 
this: The judge upon reading the appellee’s amended 
plea filed January 18, 1928 (Rec., p. 26), to which the 
appellant’s demurrer filed January 19, 1928 (Rec., 
p. 30), w r as directed, announced in open Court that he 
was of the opinion that the material and essential 
features of the appellee’s said plea could be condensed 
or be more concisely stated and he thereupon outlined 
his idea of a plea of equitable estoppel upon the material 
facts stated in the appellee’s plea filed January 18, 
1928 (Rec., p. 26). No objection thereto was indi¬ 
cated to the Court by appellant. The judge did not 
suggest to counsel that the plea be filed as he wrote it 
and, as a matter of fact, counsel for appellee did not 
do so but moved for time to revise and condense the 
plea by filing a substituted plea, which motion was 
granted. Six days later, appellee filed a plea of equit¬ 
able estoppel (Rec., p. 35) partially patterned after 
the outline w’ritten by the judge. 

The action of the Court was as much unsolicited 
by counsel as was the action of the same judge in pre¬ 
paring and propounding to the jury, at the conclusion 
of the trial, to be answered “yes” or “no” (Rec., p. 94), 
the written question regarding adverse possession, to 
which latter action the appellant takes no offense. 

No further action was asked, or taken by the Court, 
according to the record, upon appellant’s said demurrer 
filed January 19, 1928 (Rec., p. 30) and appellant, 
instead of demurring to the said plea of equitable 
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estoppel, on January 26, 1928 (Rec., p. 36), moved to 
strike said plea, which motion was overruled on January 
27, 1928 (Rec., p. 37), and no exception was taken. 

In his motion to strike (Rec., p. 36) the plea of equit" 
able estoppel, appellant did not complain of any abuse 
of discretion by the Court in the exercise of its sound 
discretion under Sec. 399 of the Code in allowing the 
plea to be filed. 

Neither was the motion directed to any particular 
part but to the whole plea although the reasons assigned 
principally applied to parts of the plea. 

On January 30, 1928, appellant filed a replication 
to the equitable estoppel plea (Rec., pp. 37-40) and 
thereby waived his motion to strike and on February 
6, 1928, appellee filed a rejoinder thereto (Rec., p. 40). 

On February 6, 1928, appellant joined issued upon 
appellee’s rejoinder (Rec., p. 41). 

It will be observed from the record that issue was 
not joined upon appellee’s plea filed January 18, 1928 
(Rec., p. 26), as that plea was abandoned by appellee 
and by order of the Court (Rec., p. 35) it was super¬ 
seded by the appellee’s substituted plea of equitable 
estoppel filed January 26, 1928 (Rec., p.*35). 

On February 9, 1928, the case came on for trial 
upon the issues joined (Rec., p. 48) and on February 
11, 1928, the verdict of the jury was rendered in favor 
of appellee (Rec., p. 42). 

On February 16, 1928 (Rec., pp. 42, 43), appellant 
filed a motion for a new trial based solely upon the 
yround that the verdict was not justified by the evidence. 

On March 2, 1928, the motion for the new trial 
was overruled, whereupon judgment was entered upon 
the verdict (Rec., pp. 43-44). 

The record also shows that the case was submitted 
lo the jury solely upon the appellant’s prayers , 1 to 6 , 
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(Rec.j pp. 85-04), one °f which prayers , the 4th, was as 
follows ( Rec ., p. 93 )— 

“The jury are instructed, as a matter of law, 
that the defendant’s plea of equitable estoppel 
filed in this case, if the jury come to the question 
of estoppel, is an admission by the defendant 
that, on to wit: February 21, 1921, when the 
defendant took possession of the land in con¬ 
troversy, plaintiff was then the owner thereof; 
that the burden of proof is upon the defendant 
to establish by a preponderance of the evidence 
all of the essential elements of the defendant’s 
said plea of equitable estoppel and if defendant 
fails to do so, the verdict of the jury shall be 
for the plaintiff.” 

Simmered down to one point, the appellant’s com¬ 
plaint in this Court on this appeal is the same as he 
made below, namely, that the jury found against him 
upon the merits of the equitable estoppel plea. (See 
Assignment Xo. 7 and motion for new trial.) In other 
words, the jury, upon their oaths, from the evidence, 
found (Rec., p. 42)— 

“That even if the plaintiff had acquired 
and held title by adverse possession, or other¬ 
wise, to that part of the land which the plaintiff 
alleges has been unlawfully built upon by the 
defendant, yet the plaintiff ought not to have 
judgment herein because the defendant says 
that the plaintiff knew defendant was about to 
build exactly as he did thereafter build and saw 
the defendant building throughout the whole time 
the building was being constructed and made no 
objection thereto but stood by and watched the 
whole proceeding and thereby led the defendant 
to believe and the defendant did believe that 
the plaintiff had no objection to the same but 
acknowledged the right of the defendant to do 
the same until the defendant had substantially 
completed his building at an expense of many 
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thousands of dollars and the defendant so built 
in good faith believing himself to be the owner 
of record of the land in question, and the plaintiff 
knew that the defendant was acting in such 
honest belief, and also because prior to the 
commencement of the construction of the build¬ 
ing thereon, the plaintiff sought to acquire by 
purchase from the defendant that part of the 
land which the plaintiff alleges has been unlaw¬ 
fully built upon by the defendant, which lay 
between the western wall of a shop then upon 
defendant’s land and the western boundary 
of the same.’’ 

Thus by their verdict the jury found that the ap¬ 
pellee had not unlawfully evicted the appellant and that 
appellee did establish by a preponderance of the evidence 
all of the essential elements of his plea of equitable 
estoppel notwithstanding that they answered affirma¬ 
tively—as directed by the Court—that appellant had 
gained title to said disputed land by adverse possession. 

Commenting upon appellant’s prayers and upon 
the plea of equitable estoppel and the evidence bearing 
upon it, the learned judge said to the jury, without 
objection or exception by any of the parties (Rec., 
pp. 90-93)— 

“The burden is upon the plaintiff to prove 
that title in the absence of a record title, and 
if you find a preponderance of the evidence 
in favor of the plaintiff upon that you question, 
you find that he did have title by adverse pos¬ 
session under that definition, then you will come 
to the question that arises under the defendant’s 
plea. But if you do not find that point estab¬ 
lished in favor of the plaintiff by a preponderance 
of the evidence you will find for the defendant 
and pay no attention to the other parts of the 
case; that is, if the plaintiff has failed on that 
first point. 

“As I do not know what your verdict will be 
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on that point I am obliged to go on and tell you 
what the law is if you find that the plaintiff 
had gained by adverse possession. If you so 
find then the questions arises whether the plaintiff 
is estopped to assert his title. From now on 
we are assuming that he had the title. Has he 
estopped himself by his word or his conduct, 
or by both, from asserting that title? 

“You know how the evidence differs on that 
subject. On one side you have evidence tending 
to show that the plaintiff at all times, when the 
matter came up between him and the defendant, 
asserted that he had title to the property, and 
adverse possession for a very long period of time, 
and that he never admitted anything to the 
contrary, and notified the defendant that if lie 
built upon the alley-way, upon the land in 
question, he would be sued for it. 

“On the other hand you have testimony on 
the part of the defendant tending to show that 
the plaintiff admitted that one-half of the land 
used as an alley-way belonged to Mr. Sacks 
under his purchase, and that lie made no asser¬ 
tion to the contract but tried to make a bargain 
with the defendant Sacks to exchange some land 
in the rear for that half of the alley-way which 
he admitted belonged to Mr. Sacks. That is 
a question entirely for you to decide. 

“Then you have evidence tending to show 
that the defendant, while the defendant was 
building, the plaintiff was informed of the 
erection of the building, knew where it was 
being located; that he knew where it was to be 
located before he went to the W est and that lie 
raised no substantial objection to the matter 
until the roof was on, or about to be put on, 
when the greater part of the expenditures had 
been made in erecting the building. 

“On the other hand you have evidence tending 
to show that such was not the fact, that the 
defendant contested the matter whenever lie 
referred to it and that Mr. Sacks knew that it 
was contested and disputed, and was building at 
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his peril and with the threat of a law suit on it. 

“Those questions of fact have been fully 
argued by counsel so that I am not going into 
them. 

“I call your attention, as Mr. David did , to 
the language of the defendant’s plea of estoppel, 
because if that plea is made out then the de¬ 
fendant is entitled to a verdict notwithstanding 
the adverse possession title held by the plaintiff. 
Of course this plea you will not come to unless 
you find that the plaintiff had a possessory 
title; so that this plea admits, must admit 
that at this stage of the case plaintiff would 
have the title by adverse possession, but not¬ 
withstanding that the plaintiff ought not to be 
allowed to oust the defendant from the land 
and have his building removed in part because 
he says that the plaintiff that is, Daly, knew 
that the defendant was about to build. You 
will recall the evidence pro and con on that 
subject; that he saw the defendant building 
during the whole time the building was being 
constructed, that he could see it being con¬ 
structed along beside his own, and that he did 
not make any objection, and even if he was 
in New Mexico, he had his uncle to watch the 
matter for him. 

“You have heard the evidence pro and con 
on that subject. ‘That he made no objection’— 
you will recall the evidence on that, as to whether 
he did object—‘but stood by and watched the 
building proceed and thereby lead the defendant 
to believe’—that is, Mr. Sacks—‘and the de¬ 
fendant did believe that the plaintiff’—that is, 
Mr. Daly—‘had no objection to the same but 
acknowledged the right of the defendant to do 
the same until the defendant had substantially 
completed his building at an expense of many 
thousands of dollars.’ 

“Then there is the point that he believed that 
he had title to the land the defendant knew that 
he was acting on that honest belief, and then 
there is something about having an offer to 
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purchase the land. I shall pass over the evidence 
and come to the questions of law. 

“Now if what 1 have read to you is made out 
here by a fair preponderance of the evidence 
I think I should say a word bearing on the ques¬ 
tion whether Mr. Daly tried to buy a part of the 
land which he is now claiming to own by adverse 
possession. You are not bound to take either 
story in whole or as true, either the story of 
that conversation as told by Mr. and Mrs. 
Sacks or as told by Mr. Daly, because you have 
all the evidence in the case before you and all 
the probabilities of the case to help you in 
deciding the matter. I am only concerned with 
the law touching such a conversation. You 
might be led to take the view of it that Mr. 
and Mrs. Sacks were right and that he did 
admit that he did not own that half of the 
alley; that Mr. Sacks did own it. or that he made 
that up to get title by swapping some right he 
had in the rear. And if you believe that to be 
the fact, taking all of the evidence together, that 
would weigh, of course, against Air. Daly's 
present claim which is quite to the contrary. 
It would tend to show that he had, that he 
claimed that he had, title and show that Mr. 
Sacks was justified in understanding that he 
might build there without any fear that Mr. 
Dalv would claim title. 

“On the other hand you may take the view 
that Mr. Dalv who says that no conversation 
of the kind occurred, that there was some con¬ 
versation of the kind occurred, that there was 
some conversation with reference to a right of 
way in the rear, because as Air. Sacks said that 
he was holding that lie should use the land in 
the rear to make a drive as long as Mr. Daly 
lived there. 

“Or you may take a still further view and not 
adopt entirely the view of either side and that is 
that Mr. Daly said to him, as he claimed: ‘My 
family have occupied this for fifty odd years and 
I claim that it is my property by virtue of that 
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long occupation, but you run the line through 
there and in the middle of the alley and rather 
than have any controversy I will give the land 
back of my shed which I am not using if you 
will give up the part of the alleyway which you 
are claiming.’ That might have been said of 
course without an acknowledgment of the right 
of Mr. Sacks but as a matter of compromise and 
as such it would have very different weight at 
your consideration. 

“Now all such questions are entirely for you. 
I have nothing to do with them. It is not my 
province to decide any such questions, but all 
such questions are for you and you must decide 
all questions of fact and upon your own good 
judgment consider all the evidence in the case. 

“There are some instructions which have been 
granted which I will read to you. Number 4 
prayer of the plaintiff reads: 

“ ‘The jury are instructed, as a matter of law, 
that the defendant’s plea of equitable estoppel 
filed in this case, if the jury come to the ques¬ 
tion of estoppel, is an admission by the defendant 
that, on to wit: February 21, 1921, when the 
defendant took possession of the land in con¬ 
troversy the plaintiff was then the owner thereof; 
that the burden of proof is upon the defendant 
to establish by a preponderance of the evidence 
all of the essential elements of the defendant’s 
said plea of equitable estoppel, and if the de¬ 
fendant fails to do so, the verdict of the jury 
shall be for the plaintiff.’ 

“That is only a repetition of what I have just 
said to you. You have nothing to do with the 
plea at all unless you find that the plaintiff had 
acquired title by adverse possession.” 

Notwithstanding that the appellant elected to have 
the issue upon the equitable estoppel plea submitted 
to the jury upon the evidence under his favorable 
instruction No. 4, he now attempts to partially sum¬ 
marize the evidence, although it is not germane to any 
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assignment of error, which doubtlessly is designed to 
influence the Court to review the evidence in the case. 
This Court, however, in Steven vs. Saunders, 34 App. 
D. C., 321, said in substance— 

Where a question was submitted to the jury 
under an instruction prayed by one of the parties, 
he can not be heard to say in an appellate court 
that there was no evidence to warrant such a 
submission. 

At the close of the evidence appellant was confronted 
with two courses, either to ask a prayer instructing 
the jury, as a matter of law, that the plea of equitable 
estoppel was an admission by the appellee that he did 
not own the land when appellee took possession thereof 
but that appellant owned it by adverse possession, 
or to move the Court for a peremptory instruction 
to withdraw from the consideration of the jury the plea 
of equitable estoppel upon the ground of insufficiency of 
evidence, and appellant elected the former course. 
He can not now be heard to question the sufficiency 
of that evidence. Steven vs. Saunders, supra. 

Appellant did not elect at the close of the case to 
obtain a ruling by the Court upon the sufficiency of the 
evidence of estoppel or to withdraw the plea from the 
jury’s consideration. He preferred, and obtained, the 
favorable ruling and instruction contained in his 4th 
prayer (Rec., p. 93). The request for this prayer 
implied that there was conflicting evidence upon the 
subject and therefore a question for the jury. Indiana 
Flooring Co. vs. District National Bank, 51 App. D. C., 
391. 

In Whelan vs, Welch, 50 App. D. C., 173, which 
was an ejectment suit, this Court said— 

“If appellants desired to raise the question 
of the sufficiency of the evidence they should 
have done so by a request for a peremptory 
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instruction to return a verdict in their favor, 
but they did not do so. On the contrary, 
they requested the Court to submit the case to 
the jury thus impliedly stating that there was 
a question for the jury’s consideration.” 

Inasmuch as the so-called summary of the evidence 
copied in appellant’s brief is not germane to any of the 
alleged errors of law relied on by appellant, and under 
the decisions it can not be reviewed, no attempt to 
discuss the evidence summarized and that omitted 
therefrom will be indulged in by appellee. 

Nine alleged errors of law are assigned by the appel¬ 
lant (Rec., p. 45) but only the first four are noticed 
in his brief. It is therefore fair to assume that he has 
abandoned the remaining five. 

The first assignment refers to a moot question of 
exercise of discretion reposed in the Court. The plea 
referred to was abandoned and superseded by the one 
filed January 2b, 1928 (Rec., p. 35), as indicated in 
the court minute copied at the top of page 35 of the 
record. The plea passed out of the case. In view 
of the liberal discretion reposed in the Court by Sec. 
399 of the Code, and the decisions of this Court applic¬ 
able thereto, it can hardly be seriously contended that 
allowing the plea to be filed was an abuse by the Court 
of its sound discretion. 

Likewise the second assignment deals with a moot 
question because the plea to which the demurrer was 
directed never became effective. The assignment refers 
to the demurrer to the plea filed January 18, 1928 
(Rec., p. 2b), which plea was abandoned and passed out 
of the case by a substituted plea being filed in its place 
on January 2b, 1928 (Rec., p. 35), to which substituted 
plea the appellant interposed his motion to strike 
(Rec., p. 3b). 

It is a well settled principle of law that the failure 
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of the Court to act upon a demurrer is waived by the 
voluntary pleading over or going to trial upon the merits. 
31 Cyc., p. 749, Sec. 3. 

The third and fourth assignments deal solely with 
the discretion exercised by the C ourt under Sec. 399 
of the Code in allowing the substituted plea of equitable 
estoppel to be filed and with the substance thereof. 

Pleas of equitable estoppel are available in actions 
of ejectment. Holler vs. Clark, 38 App. I). C., 200. 

In speaking of such a plea this Court in Bowen vs. 
Howenstein, 39 App. I). C., 585, said 

“The doctrine of estoppel in pais is founded 
upon principles of morality, and is intended to 
subserve the ends of justice." 

The plea contained the material and essential elements 
of an estoppel in pais and it was not unlike the defense 
interposed in Kirk rs. Hamilton, 102 C. S., 08. and 
cases there cited. That case was an ejectment suit 
which went up from this jurisdiction and the elements 
of an estoppel in pais are stated. 

The Court’s action in allowing the plea to be filed 
was vindicated by the jury who found, upon their oaths, 
that appellee did establish by a preponderance of the 
evidence all of the material and essential elements 
thereof. 

No citation of authority or rule of Court is referred 
to by appellant showing that the Court abused its 
sound discretion in allowing the plea to be filed. 

In McMillan vs. Fuller, 41 App. I). C., 384, which 
was an ejectment case, this Court approved the action 
of the trial judge in allowing a plea of the Statute of 
Limitations or adverse possession to be filed by the 
defendant at the trial table upon the conclusion of the 
evidence on both sides and after motion for a directed 
verdict was overruled. In view of the ruling by this 
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Court in that case, the trial judge can hardly be charged 
with abuse of his sound discretion in allowing the plea 
of estoppel to be filed to subserve the ends of justice. 

In McMillan vs. Fuller, supra, the Court said— 

“The Code, in the interest of justice, permits 
an amendment at any stage of the case.” 

Had the Court not allowed the plea to be filed it is 
doubtful whether appellee could, under the general 
issue, have offered evidence by way of an estoppel as 
the Supreme Court in Philadelphia, Wilmington and 
Baltimore R. R. Co. vs. Howard, 13 How., 307, 335, 
said— 

“It is objected that this instruction applied 
the doctrine of estoppel, where the matter of the 
estoppel had not been relied on in pleading. The 
rules on this subject are well settled. If a 
party has opportunity to plead an estoppel and 
voluntarily omits to do so, and tenders or takes 
issue on the fact, he thus waives the estoppel 
and commits the matter to the jury, who are to 
find the truth . . . but if he had not op¬ 

portunity to show the estoppel by pleading, he 
may exhibit fhe matter thereof in evidence, on 
the trial, under any issue which involves the 
fact, and both the Court and jury are bound 
thereby.” 

In the case at bar appellee did not wait until the 
trial of the case had begun and ended to file his plea of 
estoppel but fourteen days before the trial of the case 
began lie filed hi> plea of equitable estoppel so that 
no surprise to the appellant at the trial was caused 
thereby. 

The plea of equitable estoppel was no more incon¬ 
sistent with the prior pleas than was the plea of the 
Statute of Limitations or adverse possession and the 
plea of general issue in McMillan vs. Fuller, ante. 
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The equitable estoppel plea, according to the in¬ 
struction of the Court under appellant’s prayer No. 4 
(Rec., p. 93) amounted to an admission by the appellee 
that the appellant was the owner of the property by 
adverse possession at the time appellee is alleged to 
have unlawfully built upon it so that in reality the only 
issue left to the jury to decide was whether the appellee 
had unlawfully evicted the appellant and that depended 
upon whether appellee established “by a preponderance of 
the evidence all of the essential elements of the defendant’s 
said plea of equitable estoppel.” (Rec., p. 93), and the 
jury found that he had. 

No definition of a plea of estoppel in pais of equitable 
estoppel is found in the books but it is respectfully 
submitted that the plea interposed in this case fairly 
conformed to the essentials according to the Supreme 
Court. Kirk vs. Hamilton, ante. 

In this connection it will be observed from the record 
that the jury found by a preponderance of the evidence 
that appellee did not unlawfully evict appellant because 
appellant stood by and allowed appellee to erect the 
building in the manner and as indicated in his plea of 
equitable estoppel. 

Appellee had opportunity to file his plea of equitable 
estoppel. Had he failed to file such plea it is ques¬ 
tionable whether he could have introduced evidence to 


show estoppel although such defense was admitted 
in Kirk vs. Hamilton, ante, where such plea was not 
filed, the Court pointing out that the evidence was 
admissible under the general issue to subserve the ends 
of justice. 

We are not concerned with the question of election 
of remedies by a plaintiff and the rule applicable thereto 
relied on by appellant has no bearing upon the question 
of the right of the appellee to defend by a plea of 
equitable estoppel. 
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The averments of the equitable estoppel plea are 
not inconsistent with the original pleas as both may 
be true. Noonan vs. Bradley, 9 Wall., 394-402. 

It is respectfully submitted that there were two 
issues before the jury, namely, did appellant gain 
title to the property by adverse possession, and if so, 
did he by his conduct foreclose himself to complain of 
the alleged unlawful eviction. These issues were prop¬ 
erly raised by the appellee (Rec., pp. 15, 16, 35). The 
first issue was resolved by the Court by its instruction 
against appellee (Rec., p. 93) so only one issue was really 
left to the jury to decide and its verdict is a mani¬ 
festation that the Court’s action in allowing that issue 
to be raised And proved was to subserve the ends of justice. 

In conclusion, Counsel for appellee says, that he w T ould 
feel that he was lax in the performance of his duty as an 
officer of the Court if he did not challenge, as untrue, 
the imputation against Judge Stafford, made outside 
of the record and found on page 10 of appellant’s brief, 
and that he shall expect the Court, at the hearing of 
this appeal, to afford the appellant an opportunity to 
explain its alleged materiality to his assignments of 
error and also the motive that influenced him to go 
outside of the record to impugn the motives of a fair 
and honorable Judge. 

Surely he can not complain that he did not have a 
fair trial. The trial of the case consumed several 
days, yet only one exception to the evidence was taken 
by him (Rec., p. 77) and his assignments of error (5 
and 6) based upon that lone exception are not con¬ 
sidered worthy of discussion in his brief. Besides, the 
case went to the jury upon his prayers alone. 

Respectfully submitted, 

GEORGE C. GERTMAN, 

Attorney for Appellee. 


